INFORMATION 

FOR 

MUNGO  CAMPBELL, 

Late  Officer  of  Excise  at  SALTCOATS, 

In  a  criminal  prosecution  before  the 

HIGH  COURT  of  JUSTICIARY 
in  SCOTLAND, 

For  the  alledged  Murder  of  the  late 

ALEXANDER  Earl  of  EGLINTON: 
ARCHIBALD,  now  Earl  of  EGLINTON, 

AND 

JAMES   MONTGOMERY,  Efq. 

His  Majesty's  Advocate, 

PROSECUTORS. 


EXPLANATION. 


The  Line  A,  B,  C,  D,  E,  F,  G,  H,  I,  K,  L,  (hews  the 
way  that  Mr.  Campbell  and  Mr.  Brown  went  from  Salt- 
coats to  the  place  at  b,  where  they  did  meet  with  the  late 
E  irl  of  Lglintoun. 

:::::::::::::::::::  is  a  road  inclofed  on  each  fide. 

  a  road  inclofed  on  one  fide. 

::::::::::::::::::::  a  road  that  is  not  enclofed. 

a,  the  place  where  his  Lordfliip  left  the  coach. 

b,  the  place  where  his  Lordmip  found  Mr.  Campbell,  and 
is  diftant  from  a  228  ells,  and  from  the  tide  mark  36  ells. 

c,  the  place  where  Mr.  Campbell  did  fall,  and  is  diftant  from 

b  120  elis. 

e,  is  the  place  where  Mr.  Brown  flood,  when  he  heard  the 
report  of  Mr.  Campbell's  gun,  and  is  diftant  from  c  432 
ells. 

f,  is  the  place  where  Mr.  Campbell  did  feize  a  cart-load  of 
fpirits  from  Bartleymore. 

d,  is  the  new  houfe  of  Ardroflan. 

The  ground  at  letter  I,  is  high,  commanding  a  view  of  the 
fhore,  particularly  the  fpots  called  Caftle-craigs,  Horfe- 
ifle,  and  foot  of  Montfod  burn,  to  which  fmugglers  refort. 

Montfod  burn  is  the  march  betwixt  Lord  Eglinton's  grounds 
and  Docior  Hunter's,  and  runs  towards  the  Horfe-ifle  be- 
twixt letters  K,  and  L. 
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January  22,  1770. 


INFORMATION 

FOR 

MUNGO  CAMPBELL, 

late  Officer  of  Excife  at  Saltcoats,  now  Prifoner 
in  the  Tolbooth  of  Edinburgh*  Panel ; 

AGAINST 

ARCHIBALD  Earl  of  EGLINTON, 

AND 

JAMES  MONTGOMERY,  Efq; 
his  Majesty's  Advocate,  for  bis  Majesty's 
Intereft,  Profecutors. 

t  I  A  H  E  purpofe  of  this  information  is  to 
I      fhow  that  the  indictment  is  not  rele- 
vant,  or,  in  other  words,  that  the 
fads  charged  in  it  are  not  fufficient  to  infer 
the  conclufion. 

In  the  argument  upon  this  queftion,  it  muft 
be  fuppofed,  no  doubt,  that  the  fa£ls  fet  forth 
in  the  indictment  are  true  j  the  panel,  how- 
ever, before  entering  upon  the  reafoning, 
thinks  it  his  duty  to  premife  a  fhort  account 
of  himfelf,  his  family  and  conduct,  with  a 
full  and  fair  detail  of  the  circumftances  of 
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the  unhappy  accident  that  has  brought  him 
to  trial  for  his  life.  Such  explanations,  on 
his  part,  are  proper  and  neceiiary;  as  they 
will  open  what  will  be  the  nature  of  the  ex- 
culpatory evidence,  in  cafe  this  indictment 
fhall  go  to  proof  and  as  they  will  contradict 
and  confute  the  injurious  mifrcprefentations 
with  which,  ever  fince  his  confinement,  infi- 
nite pains  have  been  taken  to  load  him. 

The  panel  was  born  at  Air  in  1712.  He 
was  one  of  twenty-four  children.  His  father 
was  Mungo  Campbell,  late  Provofl  of  Air;  a 
man  much  relpedted  in  his  time  as  a  merchant 
and  a  magiftrate.  He  had  likewife  the  ad- 
vantage of  molt  honourable  birth,  being  de- 
fcended,  both  by  father  and  mother,  of  the 
ancient  and  noble  families  of  Ceflhock  (now 
Marchmont)  Loudon,  and  Argyle. 

The  panel's  father  traded  to  what  was  a  very 
great  extent  in  thofe  days,  but  he  was  not  fuc- 
cefsful.  On  one  bottom  that  perifhed  at  fea,  he 
loft  30,000  merks,  a  great  lum  at  that  time; 
and  he  met  with  many  other  loffes  af  terwards, 
which,  with  the  expence  of  maintaining  a 
family  uncommonly  numerous,  greatly  re- 
duced his  fortune ;  lo  that  he  died  in  very  in- 
different circumftances,  and  his  children  were 
difperfed  among  the  fevcral  relations  and 
friends  of  the  family. 
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The  panel,  who  was  an  infant  at  his  fa- 
ther's death,  was  taken  care  of  by  his  god- 
father, Cornet  Mungo  Campbell :  That 
gentleman  died  fome  few  years  after  the  pa- 
nel's father,  and  had  the  kindnefs  to  bequeath 
the  panel,  by  his  latter-will,  1000  merks,  and 
to  recommend  him  to  the  protection  of  their 
common  kinfman,  Mr.  Campbell  of  Nether- 
place,  who  took  him  into  his  family,  and 
educated  him,  as  he  did  his  own  fons,  till  he 
was  about  18  years  of  age. 

The  panel  determined  to  go  into  the  army, 
as  he  had  not  money  to  carry  on  trade,  or 
breed  him  to  any  of  the  learned  profeiiions; 
and  an  additional  motive  was,  that  he  had  a 
coufin,  Hugh  Campbell,  who  had  entered  a 
cadet  in  the  regiment  called  the  Scots  Greys; 
which  regiment  too  was  at  that  time  com- 
manded by  a  gentleman  who  was  the  panel's 
name  fake  and  diftant  relation.  On  thefe  ac- 
counts the  panel  fondly  hoped,  that  his  good 
behaviour  might  attain  preferment;  but  in 
this  he  was  difappointed ;  for  twelve  long 
years  did  he  ferve,  and  expofe  himfelf  in  the 
battle  of  Dettingen,  and  other  engagements, 
unrewarded.  This  was  the  cafe  too  with  fe- 
veral  others,  and  particularly  Henry  Lyon  of 
of  the  Strathmore  family,  and  his  coufin, 
Hugh  Campbell,  who  ferved  28  years  in  the 
fame  regiment,  without  being  advanced ; 
which  at  laft  made  him  leave  it  in  difguft, 
A  2  anc{ 
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and  go  a  volunteer  to  Carthagena,  with  the 
late  Lord  Cathcart,  where  he  was  killed. 
The  panel's  difoppointment  was  no  doubt 
chiefly  owing  to  certain  circumftances,  which 
gentlemen  who  have  been  in  the  army  will  be 
at  no  lofs  to  underftand ;  they  know  well  that 
neither  merit  or  connections  are  always  fuffi- 
cient  to  obtain  preferment.  The  panel  was 
once,  however,  offered  a  Quarter-mailer's 
place,  which  was  worth  300  1.  Sterling,  if 
he  would  advance  100I.  for  it.  The  panel 
had  not  the  money  himfelf,  nor  could  he 
think  (fuch  was  his  temper)  of  fol kiting  a 
loan  from  Grangers,  or  even  blood-relations, 
if  not  very  near.  He  had  a  fitter  who  was 
married  to  a  man  of  fubftance ;  to  her  he 
applied  for  the  fum,  but  me  either  could  not, 
or  would  not,  advance  it;  upon  which  the 
panel,  difgufted  and  difappointed,  applied  for, 
and  obtained  his  difcharge  from  the  fervice, 
which  is  as  follows  3 

"  By  Major  Alexander  Forbes,  of  his  Ma- 
"  jetty's  royal  regiment  of  North-Britifh 
"  dragoons,  commanded  by  the  honour- 
<f  able  Lieutenant-General  Sir  James 
"  Campbell. 
"  Thefe  are  to  certify,  that  the  bearer, 
Mungo  Campbell,  hath  ferved  in  General 
"  Campbell's  troop  of  the  faid  regiment  for 
ie  the  fpace  of  twelve  years,  honeftly  and 
"  faithfully j  but  by  earneft  felicitation,  and 
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€t  at  his  own  requeft,  is  hereby  difcharged 
*'  from  any  further  fervice,  he  having  re- 
cc  ceived  his  full  pay,  arrears  of  pay,  and 
"  all  juft  demands,  during  his  faid  fervice, 
"  and  four  weeks  pay  to  carry  him  home. 
<e  Given  under  my  hand  and  feal,  at  Ghent, 
p  this  fourth  day  of  December  1744. 

"  Al.  Forbes." 

The  panel  ingroffes  this  difcharge,  becaufe, 
among  the  many  afperfions  that  have  been 
thrown  upon  him,  this  was  one,  that  he  had 
been  drummed  out  of  the  brave  and  honour- 
able regiment  of  Scots  Greys  on  account  of 
grofs  mifconducT:  and  mifbehaviour. 

Upon  obtaining  his  difcharge  the  panel  re- 
turned to  Scotland  in  1745,  when  he  found 
his  countrymen  in  arms  againft  one  another. 
His  chief  and  kinfman,  the  Earl  of  Loudon, 
did  him  the  honour  to  countenance  him,  and 
the  panel  accompanied  his  lordfhip  to  the 
Highlands  in  that  year.  After  their  return, 
Lord  Loudon  procured  him  a  commiffion  as 
an  officer  of  excife,  with  a  recommendation, 
which  the  panel  earneftly  defired,  to  ftatiori 
him  fomewhere  in  Ayrfhire,  that  he  might 
be  near  his  friends,  his  relations,  and  his  na- 
tive fpot,  to  which  he  has  all  along  felt  the 
warmeit  attachment. 

Upon  this  duty  he  entered  in  1746  md 
was  firft  flattened  at  Nevvmills  in  Ayri.  tire, 

from 
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from  which  he  was  removed  to  Stewarton, 
from  Stewarton  to  Irvine,  and  from  Irvine  to 
Saltcoats ;  all  places  in  the  fhire  of  Ayr,  in 
which  the  panel  chole  to  remain  on  account 
of  his  love  to  the  natale  johun.  This  was  one 
realon  why  he  was  not  railed  to  a  higher  fta- 
tion;  his  incapacity  to  folicit,  perhaps,  was 
another:  But  the  panel  would  rather  have 
chofe  to  remain  in  the  humble  Station  he  held 
in  Avrfhire,  cr  near  it,  than  to  have  role  to 
a  higher,  that  would  have  obliged  him  to 
refide  ellewhere.  Befides,  his  duty  in  Ayr- 
shire was  attended  with  very  little  trouble  and 
fatigue,  to  which  he  very  probably  might 
have  been  expoled  in  acting  as  a  fuperior 
officer  in  another  place,  for  which  he  was 
very  unlit  at  that  time,  having  had  his  health 
impaired  by  the  hard  duty  abroad,  which 
brought  on  a  diforder  in  the  lungs  >  and  hav- 
ing had  the  misfortune  to  break  a  leg  fomc 
years  after  his  return  home. 

The  character  of  an  excife  officer  is  by  no 
means  popular  in  this  country,  yet  the  panel 
conducted  himfelf  fo  as  to  be  well  liked  and 
\  countenanced  by  all  ranks  of  people.  To  the 
poor  he  cannot  fay  he  was  liberal,  for  he  had 
but  little  to  give.  His  income  was  narrow; 
but  as  he  had  no  family,  till  very  lately,  he  had 
Something  tofpare.  What  he  gave,  trifle  as  it 
was,  he  gave  with  companion  and  kindnefs ;  it 
was  gratefully  received ;  and  he  muft  do  them 
2  and 
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and  himfelf  the  juftice  to  fay,  that  die,  when 
he  may,  he  will  be  regreted  by  all  the  inhabi- 
tants of  every  village  in  which  he  had  occafiori 
to  relide.  As  for  the  gentlemen  of  rank  in 
the  different  parts  of  the  country  where  he 
lived,  he  was  by  birth  their  equal,  by  educa- 
tion not  their  inferior,  by  his  behaviour  not 
their  difgrace ;  and  he  always  kept  their  com- 
pany, and  received  from  them  all  the  marks 
of  friendfhip  and  efteem.  He  had  licences  to 
hunt  upon  their  grounds,  if  he  inclined,  from 
moft  of  them  ;  particularly  the  Earl  of  March- 
mont's  commiffioner  the  Earl  of  Loudon,  Mr. 
Alexander  of  Boydftone,  Dodtor  Hunter  of 
Montfod,  and  many  others,  fome  of  which  li- 
cences he  preferved,  and  they  are  produced : 
the  reft  can  eafily  be  proved  if  neceflary.  The 
written  licenfes  produced,  not  only  allow  him 
to  hunt,  but  authorife  him  to  preferve  the 
game,  and  profecute  poachers.  *  Thefe  li- 
cences he  ufed  but  fome  times,  as  the  fport 
of  hunting,  however  agreeable  and  fuitable  to 
him  in  his  youth,  he  found,  when  keenly 

pur- 

At  Sornbey,  this  thirteenth  of 

April  1752. 

*  I  Hugh  Campbell,  fa£br  to  the  Earl  of  Marchmont, 
as  having  full  power  and  commiffion  from  thefaid  Earl,  not 
only  to  preferve  the  game,  both  by  land  and  water,  but  alfo 
having  full  powers  to  grant  commifTion  to  fuch  as  I  fhall 
think  proper  for  the  prefervation  of  the  fame,  within  his 
Lordfliip's  territories  in  this  county,  Do  therefore,  by  vir- 
tue 
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pnrfued,  was  too  fatiguing  for  a  man  of  Ins 
years,  and  of  his  valetudinary  ftate  of  health, 
which,  however,  was  benefited  by  the  mo- 
derate ufe  of  fport.  Thefe  licences  ihow 
with  what  juftice  the  panel  has  been  repre- 
fented  as  a  common  fowler  or  poacher.  He 
never  fold  a  bird  in  his  life  ;  the  little  game 
he  killed,  he  was  in  ufe  fome  times  to  fend 
in  prefcnts  to  his  friends  and  acquaintance  ; 
for  the  molt  part  he  gave  it  to  the  firft  poor 
perfon  he  met  with  :  but,  as  is  already  laid, 
he  was  not  much  addicted  to  that  exercife. 
He  Ipent  his  time  in  faithfully  difcharging  the 
duty  of  his  office,  in  reading,  and  in  com- 
pany with  the  gentlemen  in  the  neighbour- 
hood, or  of  fuch  as  came  to  viiit  the  places  in 

tue  of  the  above  powers,  grant  full  power  and  commiflicn 
to  Mr.  Mungo  Campbell,  officer  of  excife  at  Newmilns, 
not  only  to  prevent  all  and  fundrie  from  fpoiliag  the  game 
either  by  land  or  water,  where  his  Lordfhip  has  right;  but 
alfo  to  profecute  fuch  before  the  merifFof  the  county,  in  his 
Lordfhip's  name,  and  on  his  expence;  but  alfo  grant  the 
faid  Mr.  Campbell  himfelf,  full  power,  to  take  what  diver- 
fions  he  pleafes  for  himfelf  upon  water  or  land  ;  and  this 
(hall  be  fufficient  warrant  for  fo  doing. 

HUGH  CAMPBELL. 
Thefe  are  impowering  and  authoring  you,  Mungo 
Campbell,  officer  of  excife,  to  hunt  upon  my  muir  in  Muir- 
kirlc,  with  dog  and  gun  only  ;  and  to  inform  me  of  any 
poacher  you  fhall  fee  hunting  upon  faid  muir;  and  this 
ftull  be  your  warrant.  Given  under  my  hand,  at  Loudon, 
28th  July  1764. 

LOUDON. 
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which  he  refided  ;  for,  however  he  may  be 
now  mifrep  relented,  he  was  always  the  man 
a  ftranger  was  directed  to  fpend  the  evening 
with,  on  account  of  his  company  and  conver- 
fation. 

The  panel's  laft  ftation,  as  has  been  al- 
ready obferved,  was  at  Saltcoats,  the  eafieft 
perhaps  in  Scotland.  Something  more  than  a 
year  ago  he  was  apprehenfive  that  he  would 
be  obliged  to  exchange  ftation s  with  one  Mr. 
Scott,  by  the  intereft  of  the  collector  of  the 
.diftricl,  who  was  defirous  of  placing  Mr.  Scott 
a  friend  of  his,  who  had  formerly  been  a  fu- 
pervifor,  in  the  eafy  ftation  of  Saltcoats.  His 
powerful  intereft  the  panel  imagined  he  could 
not  oppofe,  without  making  a  greater  buftle, 
and  employing  more  felicitation  with  his  nu- 
merous friends,  than  his  natural  temper  in- 
clined him  to  5  he  therefore  refolved  to  give 
up  his  office,  and  take  a  farm,  fuch  as  the 
fmall  fum  he  had  faved  could  ftock,  provided 
one  of  that  extent  could  be  had  in,  or  on  the 
confines  of  Ayr  (hi  re.  For  this  purpofe,  he 
wrote  to  his  intimate  friend  the  Rev.  Mr. 
Andrew  Rofs,  fometime  minifter  at  New- 
mills,  now  at  Inch,  near  Stranraer,  acquaint- 
ing him,  that  he  had  faved  about  iool.  that 
he  was  defirous  of  retiring  to  the  country, 
and  therefore  intreating,  that  he  would  look 
out  for  a  fmall  fpot,  fuch  as  his  fcanty  ftock 
would  be  able  to  cultivate.    This  Mr.  Rofs 
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would  have  done,  and  had  the  panel  got  a 
farm,  the  unhappy  accident  that  gives  rife  to 
this  trial  would  not  have  happened  ;  but  un- 
luckily, the  panel's  rival,  Mr.  Scott  died, 
after  which  there  was  no  mention  made  for 
removing  the  panel  from  Saltcoats ;  and  there 
he  remained  till  the  fatal  24th  of  Odober. 

The  panel  is  very  fenfible,  that  the  detail 
he  has  given  will,  at  firffc  light,  to  fome  ap- 
pear trivial  and  impertinent  j  but  a  very  little 
reflection  will  convince  them  it  is  not  fo  ;  for 
the  panel  has  been  egregioufly  mifreprefented 
as  to  all  the  particulars  above-mentioned. 
Never  almoft  againft  any  man  were  the 
tongues  of  clamour  and  calumny  fo  loud,  fo 
abuiive,  and  fo  falfe.  The  reafon  is  indeed 
obvious,  and  on  account  of  fome  circum- 
ftances,  the  panel  is  ready  to  forgive  them, 
but  he  would  have  been  wanting  to  himfeif, 
confidering  how  anjufdy  he  has  been  tra- 
duced, if  he  ha  J  not  let  forth  the  true  tenor 
of  his  life  and  converlation  for  from  that  it 
is  evident,  he  is  not  the  obfeure  gauger,  the 
difgraced  foldier,  the  common  poacher,  or 
the  fierce  and  ferocious  rufhan  which  preju- 
dice has  reprefented  him  to  be.  On  the  con- 
trary, he  is,  and  he  always  was,  a  man  of  a 
peaceable  difpoiition,  of  much  humanity,  and 
fenfibility  of  temper.  The  facls  he  has  dated 
above  are  true.  Thofe  in  this  country,  who 
will  give  themfelves  the  trouble  to  enquire, 

will 


will  find  them  to  be  fo.  The  panel  is  above 
telling  what  is  not  truth.  To  die  in  any  way 
is  a  ferious  matter.  To  die  in  the  manner 
with  which  he  is  threatened  is  dreadful ;  but 
the  panel  is  not  fo  much  afraid  of  death,  in 
any  £hape,  as  to  be  willing  to  purchafe  life  at 
theexpence  of  a  lie  deliberately  and  judicially 
told.  When,  therefore,  the  circumftances  in 
which  he  ftands  are  confidered,  the  fimple 
annals  of  his  life  will  be  read  by  the  jurt 
with  attention,  by  the  humane  with  feeling, 
nor  fhculd  grandeur  itfelf  perufe  them  with 
difdain. 

In  the  courfe  of  the  above  narrative,  the 
panel  might  have  mentioned  fome  occur- 
rences, on  which  he  had  occafion  to  meet 
the  late  Lord  Eglinton  ;  but  he  chofe  rather 
to  delay  them,  till  he  came  to  fpeak  of  the 
24th  of  October,  though  they  have  no  imme- 
diate connection  with  what  happened  then. 
The  panel,  as  already  faid,  though  he  had 
licences  to  hunt  on  the  lands  of  feveral  noble- 
men and  gentlemen,  yet  he  feldom  took  the 
benefit  of  them.  This  was  particularly  the 
cafe  from  the  year  1765,  before  which  he 
loft  his  health,  and  was  obliged,  on  fun  dry 
occafions,  to  go  to  the  country  to  attempt 
the  recovery  of  it.    With  this  view,  he  in 

particular  went  to  Muirkirk  in  1764.-  

Before  he  went  there,  he  had  a  licence  from 
Lord  Loudon  and  feveral  neighbouring  gentle- 
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men  to  hunt  upon  their  grounds,  in  that 
part  of  the  country  :  But  theie  he  fcarccly 
ever  ufed  ;  for  at  Muirkirk  he  broke  his  leg, 
by  which  accident  he  was  long  confined  to 
the  houle.  This  determined  him  to  fell  his 
pointer,  and  lie  has  never  had  any  d  g  fince. 

He  came  to  Saltcoats  in  1766.  He  had 
no  dog  when  he  cathej  nor  has  he  ever 
had  any  lince.  He  indeed  kept  his  gun, 
and  it  was  neceflary  for  him  to  do  io,  as 
the  fmugglers  in  that  part  of  the  country, 
whofe  detection  was  his  bufinefs  and  duty, 
always  to  go  armed.  With  this  gun  he 
would  iomctimes  ihoot  fparrows  and  other 
birds,  at  the  defire  of  the  people  whofe  corns 
they  infefted,  and  fometimes  (for  his  amufe- 
merit)  gulls,  as  he  pall:  along  the  ihore. 
But,  with  his  gun,  he  gave  no  offence  what- 
ever for  two  years  to  Lord  Eglinton,  who 
was  extremely  Uriel:  in  the  prefervation  of 
the  game  on  his  eltate.  Nay  fo  anxious  was 
the  panel  to  avoid  even  all  pofiibility  of  of- 
fending his  Lordihip,  that,  when  he  pub- 
limed  an  advertnement,  prohibiting  all  per- 
Ions  to  fifli  on  the  water  of  Garnock,  he  com- 
plimented a  gentleman  *  of  his  Lordihip's  ac- 
quaintance with  a  very  curious  and  valuable 
fifliing-rod  that  belonged  to  him.  Thus  for 
two  years  he  gave  not  the  lead  offence  to  the 
late  Lord,  who,  though  he  was  every  now- 

*  Mr.  Leitch  of  Glafgow. 

and 


and-then  holding  courts,  and  fining  offenders, 
never  once  ceniured  or  even  fufpefted  the 
p-.nei.  However,  in  fpring  laft,  he  did  tranf- 
grefs  once,  and  he  will  fairly  tell  how  that 

^The  panel  fct  out  that  day  in  fe*rch  of 
fmuggled  goods;  and  had  along  with  him 
Robert  Cuninghame  and  William  Bolton, 
fhipmafters  in  Saltcoats,  witneffes  cited  for 
the  profecutors,  and  in  the  courfe  of  their 

walk,  ihot  two  gulls.  On  their  return 

homewards  by  the  King  s  high-way  which 
runs  near  to  Park-houfe,  a  farm  belonging  to 
the  late  Lord  Eglinton,  a  hare  ftarted  out  of 
a  btrfh  at  the  fide  of  the  highway,  on  which 
the  panel  and  his  companions  were  travelling: 
upon  this  the  panel,  partly  from  furprife, 
and  partly  poffibly  from  the  inftigahon  of 
thofe  with  him,   took  aim,  and  (hot  her. 
The  report  of  the  gun  was  heard  by  Lord 
Eglinton,  who  was  then  at  park-houfe,  and 
he  immediately  difpatched  a  fervant  to  inquire 
about  it.  The  fervant  (whofe  name  the  panel 
has  forsrot)  came  up  to  the  panel,  who  can- 
didly told  the  fact  as  it  had  happened.  That 
fervant  went  back  to  his  Lordfhip,  and  foon 
after  another  fervant,  one  Alexander  Bartley- 
more,  returned  to  the  panel,  and  told  him, 
that  his  Lordfhip  was  in  a  great  paffion,  and 
that  the  panel  mould  go  and  pacify  him. 
Accordingly  the  panel  went  up  to  his  Lord- 
fhip, 
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fliip,  who  accofted  him  with  many  harm  and 
injurious  expreffions,  accompanied  with  many 
oaths.  To  thefe  the  panel  anfwered,  that  it 
had  never  been  his  intention  to  hurt  his 
Lordfhip's  fport ;  told  him  the  facl  honetfly 
as  it  had  happened ;  and  afked  his  Lord- 
ihip's  pardon,  alluring  him,  that  he  would 
take  care  never  to  offend  again ;  and  thus 
they  parted.  His  Lordmip  did  not  at  this 
time  demand  the  panel's  gun,  nor  does  the 
panel  believe  he  ever  would  have  done  fo, 
had  he  not  been  inftigated  to  ufe  the  panel 
ill  by  the  above-mentioned  Bartieymore,  for 
a  reafon  that  will  by  and  by  be  explained ; 
for  his  Lordfhip  knew  who  the  panel  was ; 
knew  that  he  was  no  poacher :  knew  that  he 
was  a  gentlemen,  and,  as  fuch,  had  fome 
intercourfe  with  him ;  particularly  once  did 
him  the  honour  to  take  the  ufe  of  a  dog  from 
him  for  fome  time. 

What  in  all  probability  give  rife  to  the 
fatal  accident,  which  occafions  this  trial,  was 
the  enmity  the  above-mentioned  Bartieymore 
conceived  againft  the  panel  3  the  rife  of  which 
was  as  follows. 

On  the  3d  of  July  laft,  the  panel  had  in- 
formation, that  fome  fmuggled  goods  were 
to  be  landed  near  Caftlecraigs,  a  noted  haunt 
of  the  fmugglers  ;  upon  which  the  panel, 
accompanied  with  John  Brown,  tide-waiter, 
and  James  Macdonald,  falt-oriicer,  let  out 

early 
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early  next  morning  in  queft  of  them.  They 
found  the  above-mentioned  Alexander  Bart- 
leymore  (a  favourite  fervant  of  the  late  Lord) 
driving  a  horfe  and  cart  towards  Park-houfe, 
loaded  with  fome  cafks  containing  80  gallons 
rum ;  upon  which  they  feized  the  rum ;  horfe 
and  cart,  and  carried  them  to  the  excife-ofiice 
at  Irvine.  But  the  horfe  and  cart,  being  fup- 
pofed  to  be  Lord  Eglinton's,  Bartleymore 
was  allowed  to  take  back ;  and  they  were 
not  brought  to  condemnation  along  with  the 

fpirits.  From  that  moment  Bartleymore 

became  a  declared  enemy  to  the  panel.  Whe- 
ther the  late  Lord  heard  of  this  feizure  or 
not,  the  parcel  cannot  fay ;  far  lefs  does  he 
mean  to  infinuate,  that  his  Lordfhip  had  any 
concern  in  the  adventure ;  or,  though  he  had, 
that  the  feizure  of  it  would  have  irritated  his 
Lordfhip  againft  the  panel,  who  did  no  more 
than  his  duty  in  laying  hold  of  it :  but  the 
panel  has  no  doubt,  that  this  feizure  made 
Bartleymore  his  deadly  fee,  and  promoted 
him  to  inftigate  the  late  Lord  his  mafter  to 
attack  the  panel,  in  the  manner  he  did  on 
the  24th  of  October  laft ;  to  the  account  of 
which  unhappy  affair  the  panel  mull  now 
proceed. 

In  the  forenoon  of  that  day,  ahuot  ten 
o'clock,    the  above-mentioned  Mr.  Brown 
tide-waiter,  and  the  panel,  fet  out  from  Salt- 
2  coats  1 
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coats ;  their  view  was  principally  to  examine 
feveral  places  that  are  the  known  haunts  of 
fmugglers ;  at  the  fame  time  they  meant  to 
do  this  in  a  way  that  might  afford  themfelvea 
fome  amufementj  for  which  purpofes  they 
propofed  to  walk  from  Saltcoats  to  Montfod 
hank,  by  a  common  road  that  ltd  through 
Lord  Eglinton's  grounds,  and  return  by  ano- 
ther along  the  fea-fhore ;  on  which  the  placet 
noted  for  imuggling  are  fituated.  They  had 
no  dog  with  them,  lb  it  neither  was  nor  could 
be  their  intention  to  hunt.  Mr.  Brown  had 
not  fo  much  as  a  gun.  The  panel  indeed 
carried  his  along  with  him,  as  he  commonly 
did.  He  had,  as  already  laid,  a  licence  from 
Dr.  Hunter,  but  he  had  no  occafion  for  it 
at  this  time,  as  all  he  propofed  was  to  look 
for  a  woodcock  in  Montfod  bank,  and  the 
woodcock  is  not  a  bird  of  game ;  but  as  for 
hunting,  he  neittier  meant  to  take  that  iport, 
nor  could  he  do  it,  as  he  had  no  dog. 

Mr.  Brown,  and  the  panel  proceeded  ac- 
cordingly in  their  courfe,  from  Saltcoats  to 
Montfod,  which  is  about  three  miles  diftant 
from  Saltcoats.  The  road  they  took  paffes 
thro'  the  grounds  belonging  to  Lord  Eghnton, 
Dr.  Miller,  and  Mr.  Weir  of  Kirkhall ;  fome 
part  of  which  road  is  inclofed  on  both  fides, 
fome  part  of  it  only  on  one  fide,  and  fome 
part  of  it  is  intirely  open ;  and  in  this  walk 

they 
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they  met  with  no  body  but  Alexander  Boyes 
an  officer  of  excife,  who  accompanied  them 
fo  far  in  going  round  his  diviiiGn,  and  to  him 
they  communicated  their  propefed  rout. 

When  arrived  at  Montfod,  they  fearched 
the  wood  for  a  cock,  but-  found  none  j  upon 
which  they  went  to  the  extremity  of  Mont- 
fod, which  is  high  ground,  in  order  to  get  a 
view  of  the  Horfe-Ifland,  under  the  cover  of 
which  frhugglers  were  in  ufe  to  ly  :  but  per- 
ceiving there  were  none  there,  they  returned 
by  the  foot  of  Montfod-burn,  a  common 
haunt  of  fmugglers,  and  they  croffed,  by  a 
fliort  cut,  a  neck  of  mavfhy  ground  not  in- 
clofed,  near  New-houfe,  which  to  them  was 
known  to  be  a  hiding-place  for  fmuggled 
goods,  and  thus  entered  upon  the  fands 
leading  to  Caulecraigs,  the  mo  ft  remarkable 
place  of  all  for  fmuggling. 

After  they  had  thus  got  into  the  fands, 
and  had  walked  along  them  a  confiderable 
way,  the  above-mentioned  Bartleymore 
thought  proper  to  inform  the  late  Lord  Eg- 
linton,  his  mailer,  that  the  panel  had  been 
hunting  on  his  grounds,  and  this  his  Lord- 
Clip  it  feems  believed  j  for  he  immediately 
came  out  of  his  coach,  in  which  he  was 
paffing  on  the  road  from  Saltcoats  to  Largs  ; 
and,  mounting  a  horfe,  he  rode,  attended  by 
feveral  fervants,  towards  the  panel,  who  was 
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at  that  time,  and  for  a  confiderable  time 
before,  36  yards  within  the  flood  mark. 

When  his  Lordihip  had  come  near  to  the 
panel,  he  diimouuted,  and  gave  the  horie  to 
one  of  his  fervants,  and  then,  damning  the 
panel  for  a  fcoundrel  and  a  rafcal,  a(ked  how 
he  came  to  be  hunting  upon  his  grounds, 
and  required  him  inftantly  to  give  up  his 
gun. 

To  this  the  panel  anfwered,  that  he  had 
not  been  hunting  on  his  Lordfhip's  grounds: 
nor  had  he  (hot  any  thing  that  day  any  where 
elfe ;  nor  had  he  done  any  thing  that  deferred 
his  Lordfhip's  difpleafure,  which  he  was 
forry  to  fee  he  had  incurred  ;  but  that  if  his 
Lordihip  mould  frill  think  that  the  panel 
had  done  any  thing  wrong,  his  Lordihip 
might  fue  him  at  law,  to  which  he  would  be 
anfwerable  :  but  as  for  giving  up  his  gun,  that 
he  would  not  do  to  his  Lordfhip,  nor  any 
man  upon  earth. 

All  this  however  did  not  fatisfy  his  Lord- 
fhip, who  perlifted  in  demanding  the  gun, 
and  advanced  upon  the  panel  in  order  to  take 
it  from  him  by  force;  which  his  Lordihip 
would  have  eafily  effectuated,  if  he  had  got 
hold  either  of  it  or  the  panel,  as  he  was  the 
younger  and  the  ftronger  man. 

The  panel  upon  his  ftepping  backwards, 
repeated  his  refufal  to  give  up  his  gun,  which 

was 
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was  cocked,  and  held  it  by  his  fide  iq  a  de- 
fen  live  pod:  u  re,  as  an  indication  of  his  firm 
purpofe  to  preferve  it ;  warning  his  Lordfhip, 
at  the  fame  time,  in  the  ftrongeft  manner, 
not  to  attempt  to  feize  it. 

Lord  Eglinton  upon  this,  perceiving  that 
the  panel  was  refolute,  and  determined  not 
to  part  with  his  gun  hut  with  his  life,  or- 
dered one  of  his  fervants  to  go  and  fetch  his 
gun,  which  had  been  left  in  the  coach,  lay- 
ing at  the  fame  time  to  the  panel,  he  would 
mow  him  he  could  moot  as  well  as  he.  The 
fervant  went  off  for  his  Lordfhip's  gun  ac- 
cordingly. This  fo  much  alarmed  Mr.  Brown, 
the  panel's  companion,  that  he  inftantly  re- 
tired to  a  confiderable  diftance. 

In  the  mean  time  his  Lordfhip  continued 
advancing,  and  the  panel  retiring,  and  reft- 
ing  his  gun  in  the  defenfive  pofture  in  which 
foidiers  are  taught  to  keep  their  mufkets  when 
they  retreat.  Upon  a  meafurement,  it  ap- 
pears that  the  panel  retired  120  yards  from 
the  place  where  Lord  Eglinton  firft  alfaulted 
him. 

Lord  Eglinton's  fervant,  who  had  been 
lent  for  the  gun,  was  by  this  time  within  two 
or  three  yards  of  his  mafter,  with  the  gun  in 
his  hand.  At  this  moment,  the  panel,  while 
retreating,  ftumbled  againft  a  ftone,  and  was 
thrown  with  violence  on  his  back.  As  the 
piece  was  cocked,  while  in  the  panel's  hand, 
C  2  the 
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the  (hock  of  the  fall,  or  his  efforts  to  recover 
himfelf,  made  it  go  off,  and  by  its  difcharge 
Lord  EglintOn,  then  fo  near  as  to  be  grain- 
ing at  it,  Was  mortally  wounded. 

As  the  piece  was  cocked  in  the  panel's 
hand,  it  is  phyfictlly  impoffible,  but  that  the 
impulle  of  the  fall  the  panel  received,  or  his 
efforts  to  recover  himfelf,  muft  have  made  it 
go  off.  The  indictment  charges  the  panel 
with  firing  it  intentionally.  Did  the  panel 
know  it  to  be  tru that  an  a£t  of  his  will  oc- 
cafioned  the  difcharge  of  the  piece,  or  con- 
curred with  the  natural  impulle  of  the  fall,  or 
his  exertion  to  rife,  he  would  admit  it,  be 
the  corvfequence  what  it  would  ;  but  he  can- 
not admit  that  to  be  a  fact  of  which  he  has 
no  confeioufnefs  or  recollection. 

The  panel,  who  was  in  the  utmoft  confu- 
fion,  had  no  time  to  go  up  to  my  Lord  to  en- 
quire into  his  fituation,  and  bewail  the  un- 
happy accident,  which  he  moil  certainly 
would  otherwife  have  done,  for  he  was  im- 
mediately attacked  with  the  utmoft  violence 
raid  fury  by  his  Lordfhip's  fervants :  it  was 
natural  for  them  to  do  fo,  and  the  panel  does 
not  blame  them  for  it.  One  of  them  defpe- 
rately  cut  and  wounded  him  in  the  face,  and 
as  the  other  had  the  gun,  the  panel  got 
hold  of  it,  to  prevent  his  uiing  it  againffc 
him,  and  endeavoured  to  vvreft  it  out  of  his 

hand, 
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hand,  but  that  he  was  not  able  to  do,  as 
others  fell  upon  him. 

The  fervants,  after  giving  the  panel  a  num- 
ber of  cuts  and  blows,  proceeded  to  tie  the 
panel's  hands  behind  his  back  with  cords, 
which  they  pulled  fo  hard  that  the  blood 
was  ready  to  fpring  from  the  tips  of  his 
fingers. 

Lord  Eglinton  was  then  put  into  the 
coach,  which  went  home,  and  one  of  the 
fervants,  on  horfeback,  drove  the  panel  with 
a  cudgel  to  Saltcoats,  threatening  inftantly  to 
knock  him  down  if  he  made  the  fm  all  eft 
attempt  to  run  off.  The  panel  remonftrated 
much  againft  fuch  mal- treatment,  and  allured 
him  he  would  go  willingly  along,  and  readily 
fubmit  himfelf  to  juftice. 

This  fervant,  at  Saltcoats,  was  joined  by  a 
number  of  poor  people,  dependents  upon 
Lord  Eglinton,  who  vied  with  one  another  in 
infulting  the  panel.  From  Saltcoats  he  was 
carried  to  Irvine,  before  Mr.  Hamilton,  his 
hands  tied  behind  his  back,  his  face  ftream- 
ing  blood.  Mr.  Hamilton,  who  is  the  pro- 
voft  of  that  borough,  committed  him  to  the 
prifon  there,  where  he  met  with  the  rnoft 
barbarous  treatment ;  was  put  in  irons,  and 
was  refufed,  during  his  flay  in  it,  even  the 
neceflaries  of  life.  From  Irvine  he  was  tranf- 
ported  to  Ayr  in  a  cart,  which  was  the  mo  ft 
ignominious  method  of  conveyance  that  oc- 
curred : 
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curred  :  and  at  Ayr  he  was  put  in  iron?. 

From  Ayr  he  was  carried  to  Glalgow,  where 
the  jailor,  from  compaliion,  allowed  him 
irons  lighter  and  Ids  galling  than  thofe  he 
had  been  loaded  with  at  Ayr ;  hut  for  this 
i\cp  a  proteft,  it  is  faid,  was  taken  againft 
that  jailor.  From  Glalgow  the  panel  was 
brought  to  Edinburgh,  where  his  irons,  un- 
lawfully put  on,  were  taken  off;  and  there 
he  was  brought  to  trial,  and  hitherto  has  had, 
and  he  hopes  all  along  will  have,  a  fair  and  a 
patient  hearing. 

The  indictment  charged,  '  That  whereas 

<  by  the  law  of  God,  and  the  laws  of  this  and 

*  every  other  well  governed  realm,  murder, 
■  or  the  feloniouHy  bereaving    any    of  his 

<  Majefty's  fubje&S  of  their  lives,  is  a  molt 

*  atrocious  crime,  and  feverely  punhhable ; 

*  yet  true  it  is,  and  of  verity,  That  you  the 

*  laid  Mzmgo  Campbell,  have  prefumed  to 
4  commit,  and  are  guilty,  actor,  or  art  and 

*  part,  of  the  laid  crime  :  in  lb  far  as  the  de- 

*  ceafed  Alexander  Earl  of  Egli?iton  having, 

<  upon  the  24th  day  of  October,  in  this  pre- 
4  lent  year  1769,  or  upon  one  or  other  of  the 

»  *  days  of  that  month,  or  of  the  month  of  Sep- 
«  tember  preceding,  or  November  following, 

*  gone  out  from  his  houfe  of  Eglinton,  in  the 
«  county  of  Ayr,  in  his  coach,  to  look  at 
€  fome  of  his  grounds ;  and  being  told  by 
6  one  of  his  fervants,  when  upon  the  road 

from 
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from  Saltcoats  to  Southerman,  within  the 
parifh  of  Ardroflan  and  faid  county  of  Ayr, 
that  he  obferved  two  perfons,  one  of  them 
with  a  gun,  at  a  fin  all  diftance,  upon  his 
Lordlhip's  ground  of  Ardroffan  :  The  faid 
deceafed  Earl  (who,  by  an  advertifement  in 
the  newfpapers,  had  forbid  all  unqualified 
perfons  to  kill  game  within  his  eftate)  came 
out  of  his  coach  unarmed,  and  mounted  a 
horfe  which  was  led  by  his  fervant,  and 
leaving  in  his  coach  an  unloaded  gun,  he 
rode  towards  the  two  perfons,  who,  in  the 
mean  time,  went  off  the  Earl's  ground  of 
Ardroflan  into  the  adjacent  fands ;  and  he 
having  come  near  to  the  two  perfons  on  the 
faid  fands,  and  difcovering  the  one  with  the 
gun  to  be  you,  the  faid  Mungo  Campbell, 
he  accofled  you  by  faying*  "  Mr.  Campbell, 
'  I  did  not  expedt  to  have  found  you  fo  foon 
6  upon  my  grounds,  after  the  promife  you 
'  made  me  when  I  laft  catched  you,  when 
f  you  had  (hot  a  hare  :"   And  the  Earl  hav- 
ing thereupon  deiired  you  to  deliver  your 
gun  to  him,  you  refufed  fo  to  do :  and, 
upon  the  Earl's  approaching  towards  you, 
you  cocked  your  gun,   and  prefented  or 
pointed  it  at  him  :  and  upon  the  Earl's  then 
faying,  Sir,  will  you  (hoot  me  ?   you  an- 
fwered,  that  you  would,  if  his  Lordfhip 
did  not  keep  off.    To  which  the  Earl  re- 
plied, That  if  he  had  his  gun  he  could 

<  (hoot 
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flioot  pretty  well  too,  or  uffd  words  to  that 
import;  and  deiircd  a  fcrvant  to  bring  his 
gun  from  his  coach,  which  was  then  at 
fome  diftance ;  and  the  Earl  having  dis- 
mounted and  walked  towards  you,  leading 
his  horfe  in  his  hand  (without  arms  or  of- 
fenlive  weapons  of  any  kind)  you  retired, 
or  ftepl  backward^  as  he  approached,  and 
continued  to  point  your  gun  at  him,  deiir- 
ing  his  Lordihip  again  to  keep  off  or,  by 
God,  you  would  lhoot  him  :  and  a  Servant 
near  to  the  Bad  having  begged  of  you,  for 
God's  fake,  to  deliver  your  gun,  you  again 
refufed,  laying,  you  had  right  to  carry  a 
gun  :  To  which  Lord  Eglinton  anfwered^ 
that  you  might  have  a  right  to  carry  a  gun, 
but  not  upon  his  eibttc,  without  his  liberty  ; 
but  you  It  ill  perliiled  in  refuting  to  deliver 
your  gun  :  and  by  finking  your  foot  again/I 
a  fmall  llone,  having  fallen  upon  your  back 
when  retiring,  and  keeping  your  gun 
pointed  at  Lord  EgVniton,  as  above  describ- 
ed, the  muzzle  of  the  gun  came  thereby  to 
be  altered  in  the  direction  from  Lord  Eg- 
lintorit  and  to  be  pointed  near  flraight  up- 
wards ;  and  Lord  Egli;2to?t>  who  was  only 
diflant  from  you  two  or  three  yards,  having 
flopped,  or  flood  (till,  upon  your  falling, 
you,  as  foon  as  you  could  recover  your  fell", 
and,  refling  upon  your  arm  or  elbow, 
aimed  or  pointed  your  gun  to  the  laid 
2  Alexander 
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*  Alexander  Earl  of  Eglinton,  and  wickedly 

*  and  felonioufly  fired  it  at  him,  then  (landing 

*  unarmed,  fmiling  at  your  accidental  fall ; 

*  and  by  the  £hot  he  was  wounded  in  the 

*  belly  in  a  dreadful  manner,  the  whole  lead- 

*  fhot  in  the  gun  having  been  thrown  into  his 

*  bowels,  of  which  wound  the  laid  Alexander 

*  Earl  of  Eglinton  died  that  night  about 
'  twelve  o'clock.    And  you,  the  faid  Mwigo 

*  Campbell,  after  perpetrating  fo  cruel,  wicked-, 
'  and  barbarous  a  crime,  did  immediately  run 

<  to  one  of  Lord  Eglinton  s  fervants  who  had 

*  brought  his  gun  from  his  coach,  and  who 

*  was  Handing  at  fome  diftance,  and  endea- 

*  voured  to  wren;  the  gun  from  him,  but  was 

*  prevented  by  the  afliftance  of  another  fer- 

*  vant ;  and  when  the  two  fervants  were  en- 
'  gaged  with  you,  defending  the  gun,  and  en- 
1  deavouring  to  fecure  you,  the  Earl,  who  was 

<  then  fitting  on  the  ground,  called  to  the 

*  fervants  to  <c  Secure  the  man,  for  he  had 
H  mot  him  ;  but  not  to  ufe  him  ill $"  or  ufed 

<  words  to  thai  purpofe  and  effect :  and  upon 

*  your  being  Brought  near  to  Lord  Eglinton, 
1  he  faid  to  yourfeif,  "  Campbell,  I  would 
**  not  have  (hot  you." 

The  court,  after  this  nididtment  was  read, 
obferved,  that  there  rnigh;:  be  fome  doubt  of 
their  jurisdiction,  as  it  appeared,  from  the  in- 
dictment, that  the  facts  charged  had  happened 
on  the  fands;  and  the  Lord  Advocate  being 
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afked  whether  they  had  happened  within  flood- 
mark,  his  Lordlhip  admitted  that  they  had  ; 
upon  which  the  court  having  demurred  as  to 
their  jiiriilliction,  and  cxprelfcd  a  doubt  that 
the  trial  lliould  have  been  before  the  Admi- 
ral, the  queftion  of  the  jurifdidion  was  ar- 
gued at  great  length  by  the  counfel  on  both 
iides  *  ;  upon  which  the  court  ordered  minutes 
of  debate  to  be  made  up,  and  adjourned  for 
fome  days. 

Thereafter,  of  this  date  J,  the  court  pro- 
nounced the  following  interlocutor,  upon  the 
queftion  of  jurifJidion. 

'  The  Lord  Juftice  Clerk,  and  Lord  Com- 
c  miflioners  of  Judiciary,  having  confidcrcd 

*  the  debate,  viva  veer,  at  their  lift  federunt, 
1  and  foregoing  minutes,  They  find,  that  the 

*  court  has  jurifdiction  to  try  this  indictment, 
'  in  the  firlt  inftance,  and  therefore  declare, 

*  that  they  will  proceed  accordingly/ 

Upon  this  the  indidment  was  again  read 
over  to  the  panel,  who  pleaded  Not  guilty  ; 
and  then  counfel  were  heardat  great  length  for 
two  days,  upon  the  queftion  of  the  relevancy  ; 
after  which,  the  court  ordered  informations, 
and,  in  obedience  to  that  appointment,  this 
one  is  fubmitted  on  the  part  of  the  panel,  who 
defigns  himfelf  late  excife  officer  in  Saltcoats, 

*  Dec.  18.  1769.  %  Dec.  22.  1769. 
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becaufe  he  has  been  turned  out  of  his  office 
unheard  and  untried. 

In  ftating  the  defence  of  the  panel,  it  is 
neceffary,  in  the  firft  place,  to  analyfe  this 
indictment,  and  call  the  attention  of  the 
court  to  a  variety  of  facts  therein  acknow- 
ledged, or  to  fpeak  plainly,  to  the  different 
injuries  it  admits  the  panel  received  from  the 
deceafed  Lord. 

And  i  ft,  it  will  be  obferved,  that  the  in- 
dictment admits  feveral  verbal  injuries  to  have 
been -received  by  the  panel  from  the  deceafed ; 
it  indeed  does  not  fet  forth  the  injurious  ap- 
pellations of  fcoundrel  and  rafcal,  or  the  abu- 
five  curfes  and  oaths,  with  which,  as  already 
faid,  the  panel  was  loaded  :  but  yet  it  admits 
verbal  injuries  to  have  been  given  by  the  de- 
ceafed ;  for  it  fets  forth,  that  the  deceafed 
charged  the  panel  with  hunting  on  his 
grounds,  and  hunting  in  breach  of  promife ; 
as  alfo,  that  the  deceafed  demanded  the  pa- 
nel's gun,  which,  it  is  notorious,  is  always 
underftood  to  be  a  demand  the  moft  injurious 
and  affronting. 

2dly,  The  indictment  admits,  that  from 
verbal  injuries,  Lord  Eglinton  proceeded  to 
real,  by  advancing  upon  the  panel,  and  en- 
deavouring to  take  his  gun  by  force;  that  is, 
transfer  the  property  of  it  to  himfelf  from  the 
panel  violently. 
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3 dly.  The  indictment  admit?,  that  the  de- 
cealed  threatened  to  moot  the  pane!,  and  lent 
one  of  hi?  fervants  to  fetch  his  gun,  which 
was  hard  by,  for  that  purpofc.  His  Lord- 
fhip's  expreilion,  '  that  if  he  had  a  gun  he 
1  could  moot  pretty  well  too,'  which  the  in- 
dictment admits,  plainly  imports  fo  much, 
and  the  fending  for  the  gun  can  bear  no  other 
conflruction,  and  leaves  no  room  to  doubt; 
and  accordingly,  that  fuch  was  his  Lord- 
mip's  intention  the  remaining  fervant  undcr- 
ftood,  and  was  therefore  alarmed  for  the 
panel,  and  called  out  to  him,  as  the  indid:- 
nv  m  lets  fprthj  '  lor  God's  fake  to  deliver  up 
*  his  gun/ 

4thiy,  The  deccafed  perfifted  in  advancing 
upon  and  aflaultiftg  the  panel,  who  retired  as 
his  Lordfhm  came  on. 

5thly,  The  panel,  while  retiring,  was 
thrown  down  upon  his  back  ;  and  it  was  then, 
and  not  till  then,  according  to  the  indictment 
itfelf,  that  he  fired  the  piece. 

The  next  thing  to  be  conlidered  is  the  con- 
dud  of  the  panel  on  this  occalion. 

It  will  be  obferved,  ill,  That  it  is  ad- 
mitted in  the  indictment,  that  if  the  panel 
did  fire  this  piece,  he  .  did  it  not  till  after  he 
had  given  the  deceafed  fair  warning  of  his 
danger,  both  by  words  and  actions. 

2dly,  That  the  panel  retired  from  before 
his  Lordfhip  for  a  confiderable  time  and  fpace. 
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3dly,  That  if  the  panel  did  fire  his  piece, 
he  did  not  do  fo  till  he  could  retire  no  more, 
till  he  was  difconcerted,  agitated,  and  pro- 
voked by  a  fall,  occafioned  by  the  unjustifi- 
able affault  of  the  deceafed. 

4thly,  That  the  panel  had  no  other  weapon 
to  defend  him  but  his  fowling-peice. 

So  ftanding  the  fact,  even  according  to  the 
{hewing  of  the  indictment  itfelf,  the  queftion 
comes  to  be,  Whether  the  homicide  that  is 
charged  was  murder,  or  culpable  homicide, 
f  e.  Manflaughter,  or  homicide  in  felf-de- 
fence. 

This  is  a  great  and  important  argument  in 
every  view.  It  is  of  the  utmoft  confequence 
to  the  parties,  to  this  court,  and  to  this 
country.  It  is  of  importance  to  the  noble 
profecutor,  to  avenge  his  brother's  blood  :  it 
is  of  ftill  more  importance  to  the  panel,  to 
avoid  an  ignominious  death.  But  it  is  of 
greateft  importance  of  all  to  this  court,  and  to 
this  country  :  for,  from  the  high  rank  of  the 
deceafed,  and  other  circumstances,  this  is  a 
trial  of  much  expectation.  The  eyes  of  this 
nation,  of  our  neighbouring  nation,  and  per- 
haps the  eyes  of  many  in  foreign  nations,  are 
fixed  on  thofe  who  are  to  decide  it.  Befides, 
it  is  obvious,  that  the  great  rights  of  man- 
kind are  the  obje<5t  of  judicial  difquifition  : 
fo  that  in  after  times,  future  lawyers,  and 
future  judges,  will  refort  to  the  record  of  this 
7  trial 
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trial  for  inftruction  and  example.  Hence  all 
the  cdhfiderations  that  can  touch  men  of* 
honour  confpire  to  make  thole,  whole  duty  it 
is  to  form  an  opinion  upon  this  cafe,  not  only 
to  give  the  clofell  attention,  but  to  examine 
themfelves  thoroughly,  and  fearch  their  hearts 
to  the  very  hottom,  to  prevent  from  lurking 
there  certain  pfcjU'dites,  to  fomeof  which,  aa 
men,  and  to  others  of  which,  as  good  men, 
thev  mult  he  liahlc.  The  panel  means, 
that  they  fliould  take  fpecial  care  to  ban i Hi 
from  their  bofoms  all  prejudices,  arifing  from 
refpect  to  the  high  rank  of  the  decealed,  re- 
gard for  his  perfonal  worth,  and  remem- 
brance of  his  fi  iendfhip  part. 

The  firft  point  to  be  di  feuded  in  this  ar- 
gument is,  Whether  Lord  Eglinton  had  a 
right  to  take  the  panel's  gun  from  him  by- 
force. 

The  counfel  for  the  profecutor,  in  their 
pleading,  and  in  the  information  they  lately 
exhibited,  have  not  pretended  that  Lord  Eg- 
linton had  any  fuch  right  by  the  common 
law  ;  they  endeavoured  to  fupport  it  by  a  paf- 
ftge  of  one  of  the  game-laws  *. 

But  the  panel  is  hopeful  he  will  he  able  to 
fhow,  beyond  all  pofiibility  of  contradiction, 
that,  by  that  ftatute,  game-law  as  it  is,  Lord 
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Eglinton  had  rio  right  to  take  the  panel's  gun 
from  hirn  by  force. 

The  wifdoni  and  propriety  of  thefe  game- 
laws  has  been  all  along  doubted  by  the  more 

jfober  and  fenfible  part  of  this  nation.  They 
are  moft  certainly  a  reflraint  upon  the  natural 
liberties  of  mankind^  and  run  counter  to  one 
of  their  original  paffions ;  for  the  paffion  of 
hunting  is  natural  and  original,  as  much  as 
any  other  appetite  y  and  the  reafon  of  im- 

!  planting  it  evidently  was,  that  it  was  intended 
men,  in  their  natural  ftate,  mould  fubfift  by 
hunting  and  fiming  :  and  in  fact,  in  the  un- 
civilized part  of  the  globe,  which  is  by  far 
the  greater!,  men  do  fubfift  in  that  way  to 
this  day,  though  the  artificial  life,  which  the 
perfection  of  fociety  has  introduced  among 
us,  makes  us  feek  fubfiftence  in  a  very  diffe- 
rent manner  :  but  dill  the  pafiion  breaks  out ; 
and  there  are  few,  if  any,  who  have  not,  at 
fome  period  of  their  life  felt  its  force. 

Though  this  pafiion  is  undoubtedly  natural 
and  original,  and  confequently  though  a  very 
curfory  reflection  muft  have  mown  that  it  was 
not  to  be  eradicated  totally,  however,  like 
other  natural  paffions,  it  might  have  been 
moderated  and  retrained ;  yet  the  total  fup- 
preffion  of  it  is  the  hard  talk;  which  the  game 
laws  of  this  country  have  raihly  undertaken, 
and  that  with  very  little  temper  or  manage- 
ment'; on  the  contrary,  with  fo  much  heat 

and 
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and  feverity,  that  no  difmterefled  pcrfon  can 
read  them  without  feeling  his  blood  rife  with 
indignation  at  Scottiih  arittocracy,  with 
whole  haughty  pen  they  have  been  evidently 
drawn. 

As  thefe  game  laws  (land,  were  they  to  be 
ftridly  put  in  execution,  few  gentlemen  in 
tills  country  would  be  entitled  to  fiicot  upon 
their  own  ground  ;  for  one  of  thefe  laws  * 
prohibits  all  perlbns  whatever  from  (hooting, 
except  noblemen  and  gentlemen,  or  the  do- 
meilics  of  noblemen  and  gentlemen,  who 
have  L.  1000  of  valued  rent,  which  few  gen- 
tlemen in  this  country  polfefs :   the  confe- 
cjuence  of  which  law,  if  carried  into  execu- 
tion, would  be,  that  the  proprietor  of  a  fmall 
farm,  or  even  a  gentleman  of  opulent  eftate 
in  fome  parts  of  the  c.  untry,  mult  lay  by  his 
arms,  and  deny  himfelf  the  fport  of  hunting, 
however  pleaiing,  while,  at  the  fame  time, 
he  muft  behold  with  tamenefs  and  fubmiflion 
his  fields  traverfed  and  trampled  by  the  foot- 
men of  a  lord. 

Such  being  the  nature  of  game  laws,  and 
as  they  are  clearly  encroachments  upon  the 
common  law,  and  reltraints  upon  the  natural 
rights  of  mankind,  it  is  indifputable  that  they 
ought  to  be  moft  ftriclly  interpreted.  The 
act  1707,  is  the  only  game-law  upon  which 

*  Aa  1685,  C.  20. 
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Lord  Eglinton's  attempt  to  take  by  force  the 
panel's  gun,  can  with  any  colour  be  juftified  ; 
for  the  reafon  juft  now  affigned,  it  ought  to 
be  moft  ftrictly  interpreted  ;  but  there  is  no 
neceffity  for  reforting  to  a  ftricl  interpretation, 
as  it  is  obvious  from  the  fcope  of  the  ad,  and 
every  claufe  and  expreffion  in  it,  that  it  does 
not  authorize  a  fummary  feizure,  but  only  a 
forfeiture  by  legal  procefs. 

This  ftatute  is  in  thefe  words ;  '  Our  fove- 
<  reign  Lady,  with  advice  and  confent  of  par- 

*  liament,  does  hereby  ftri&ly  prohibit  and 
'  difcharge,  in  all  time  coming,  the  killing  of 
6  muir-fowls  from  the  firft  of  March  till  the 
'  20th  of  June  ;  and  partridges  from  the  firft 
(  of  March  to  the  20th  of  Auguft,  inclufive, 

*  under  the  penalty  of  20  1.  Scots  toties  quoties, 
5  the  half  whereof  to  be  given  to  the  difcov- 
\  erer,  and  the  other  half  to  be  at  the  difpo- 
f  fal  of  the  judge  before  whom  the fame  Jhall  be 
\  cognofced.  And,  for  the  better  preventing 
'  the  killing  of  thefe  fowls,  during  the  fore - 
«  fa  id  prohibited  feafons,  her  Majefty,  with 
f  advice  forefaid,  does  ftri&ly  prohibit  and 

*  difcharge  the  felling,  buying,  or  ufing  of 
f  thefe  fowls  during  the  forefaid  feafons, 

*  within  any  burgh,  village,  or  private  houfe 
f  within  this  kingdom,  under  the  penalty  afore- 
$  faid,  to  be  applied  as  above.  As  alio,  it  is 
f  hereby  difcharged,  that  no  common  fowler 

*  fha}|  prefumc  to  hunt  on  any  grounds  with- 
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out  a  fubfcribcd  warrant  from  the  proprie- 
tors of  the  faid  grounds,  under  the  penalty 
forefaid,  beiides  forfeiting  their  guns, 
dogs,  and  nets,  to  the  apprehenders  or  dif- 
coverers.  And  it  is  hereby  further  provided, 
that  no  fowler,  or  any  other  perion  what- 
foever,  (hall  come  within  any  heritor's 
grounds,  without  leave  aiked  and  given  him 
by  the  heritor,  with  fctting  dogs,  and  nets 
for  killing  fowls  by  nets;  and  if  any  com- 
mon fowler  fhall  be  found  in  any  place  with 
guns  or  nets,  having  no  licence  from  any 
nobleman  or  heritor,  they  fhall  be  fent 
abroad  as  recruits.  As  alfo,  that  no  perfons 
whatfoever  ihall  (hoot  hares  under  the  fore- 
faid  penalty.  And,  for  the  better  execut- 
ing of  this  law,  her  Majcfry,  with  advice 
forefaid,  appoints  a.nd  ordains  all  fherifFs 
of  (hires,  llewarts  of  (tewartries,  jufliccs  of 
peace,  mafters  of  the  game,  bailies  of  burghs 
or  regalities,  to  put  the  fame  in  due  execu- 
tion, under  the  penalty  of  iool.  Scots; 
for  which  penalty,  it  is  hereby  declared, 
that  the  faid  judges  (hall  be  liable  to  the 
purfuer  or  complainer  before  the  Lords  of 
Seflion,  upon  an  inftrument  taken  by  the 
faid  purfuer  or  complainer,  that  the  judge 
applied  to  refufed  or  delayed  to  cognofce 
the  complaint  according  to  law,  and  to 
decern  in  the  terms  of  this  a5l* 
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It  will  be  obferved,  that  the  firft  claufe  of 
this  ftatute  exprefsly  enadts,  that  the  offence 
which  it  creates  mould  be  tried  before  a 
judge,  and  puniftied  by  a  fine  ;  and  that  all 
the  fubfequent  claufes  refer  to  the  fame  me- 
thod of  procedure.  Thus  the  fecond  claufe 
prohibits  buying,  felling,  or  ufing  muir-fowl 
during  a  certain  period,  *  under  the  penalty 

*  for ef aid y  to  be  applied  as  above  And  the 
third  claufe,  which  is  the  one  in  queftion, 
difcharges  common  fowlers  to  hunt,  without 
a  warrant,  on  any  gentleman's  grounds,  '  un- 

*  der  the  penalty  for ef aid,  befides  forfeiting 

*  his  dogs,  guns,  and  nets  to  the  apprehenders 

*  or  difcoverers  ;  from  which  it  is  plain,  that 
the  pecuniary  penalty,  and  the  forfeiture  of  the 
dogs,  guns,  and  nets,  are  to  be  obtained  in  the 
fame  way ;  and  as  the  acl:  does  not  give  (and 
it  is  impoffible  to  believe  that  it  meant  to 
give)  the  apprehender  a  pow7er  of  taking  the 
penalty  of  20  L  Scots  out  of  the  pocket  of 
the  perfon  apprehended  ;  fo  neither  did  it 
mean  to  give  a  power  to  the  apprehender,  of 
Forcibly  taking  from  the  perfon  apprehended 
his  dogs,  guns,  and  nets :  befides,  it  will  be 
obferved,  that  this  claufe  puts  the  apprehend- 
ers and  difcoverers  upon  the  fame  footing. 
And  as  it  is  clear,  a  difcoverer,  who  has  no 
hold  cf  the  perfon  that  has  been  mooting, 
cannot  poffibly  make  effectual,  either  the  pe- 
nalty, or  the  forfeiture  of  the  dogs,  guns,  and 
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nets,  otherways  than  by  proccfs  at  law:  fo 
neither  can  the  apprehender,  who  is  put  upon 
the  fame  footing,  and  has  not  a  more  fum- 
mary  remedy  given  him.  Moreover,  the  laft 
claufe  of  the  ad  plainly  fuppofes,  that  it  wai| 
to  be  enforced  only  by  judicial  procedu.  j, 
for  it  recommends  the  execution  of  the  act 
to  inferior  judges,  and  inflicts  penaltis  upon 
fuch  as  mall  refufe  or  delay  to  cognofee  the 
caufes  brought  before  them  in  confequence  of 
'It,  or  to  decern  in  terms  of  it,  which  evi- 
dently fuppofes  that  its  different  enactments 
were  to  be  carried  into  execution  by  the  de- 
crees of  judges,  not  the  force  of  private 
perfons. 

And  the  mod:  abfurd  and  dangerous  confe- 
rences muft  enfue,  were  the  interpretation 
in  favour  of  a  fummary  forfeiture  to  be  lift- 
ened  to.  It  is  adverfe  to  the  firft  principles  of 
law,  to  vefl  the  cognifance  of  any  offence  in 
the  perfon  who  is  intitled  to  the  penalty  im- 
pofed  upon  it ;  and  it  would  have  been  pecu- 
liarly abfurd  in  this  act  to  have  done  fo,  as  it 
gives  the  penalty,  enrcis  e populo,  to  the  great- 
eft  vagabond  or  fcoundrel  in  the  country,  as 
well  as  to  the  firft  perfon  in  it.  Had  the  re- 
medy been  given  to  the  proprietors  of  land, 
the  prefumption  might  be,  that  they  were 
perfons  of  character,  and  there  might  have  been 
fome  reafon  for  trufting  them  with  an  extraor- 
dinary power  ;  but,  as  the  remedy  in  this  fta- 
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tute  is  given  to  every  apprehended  and  con- 
fequently  may  be  ufed  by  the  moft  abandoned 
and  profligate  wretches,  it  is  impoflible  to  be- 
lieve, that  the  wifdom  of  the  nation  could 
ever  mean  to  make  them  judges,  and  allow 
them  to  forfeit  the  dogs,  guns,  and  nets  of 
whatever  perfon  they  thought  proper. 

It  does  not  follow,  from  a  man's  being 
found  mooting  on  the  ground  of  another,  that 
he  is  liable  in  the  penalties  and  forfeitures 
above-mentioned.  It  has  been  always  held 
to  be  game-law  by  the  adepts  in  that  fcience, 
and  it  was  foheld  by  the  late  Lord  Eglinton, 
as  appears  from  feveral  of  his  advertifements 
in  the  news-papers,  that  ioool.  of  valued 
rent  entitles  a  man  to  moot  not  only  upon 
his  own  grounds,  but  upon  thofe  of  every 
other  perfon.  If  therefore  a  man  is  found 
{hooting  on  another's  grounds,  it  does  not  fol- 
low, that  he  is  liable  in  penalties.  If  he  has 
ioool.  Scots  of  valued  rent,  or  be  the  do- 
meftic  of  a  perfon  who  has  iooo  h  of  valued 
rent,  he  is  not  challengeable :  he  mult  want 
all  thefe  qualifications,  and  be  a  common 
fowler,  before  he  can  be  fubjected  in  the 
penalties.  Now  how  can  the  many  different 
queftions,  that  may  arife  as  to  his  valuation 
or  ftation,  be  determined  otherwife  than  be- 
fore a  judge?  Is  every  vagabond  and  villain 
in  Scotland  to  be  entitled,  at  his  own  hand, 
to  apprehend  the  dogs,  guns,  and  nets  of  every 

man 
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man  he  meets,  perhaps  the  fir  ft  gentleman  or 
nobleman  in  the  country  ?  The  abfurdity  of 
fuch  an  interpretation  is  grofs  and  glaring* 
nor  can  it  be  fuppoied,  that  fuch  was  the 
meaning  of  the  act,  without  fuppofing, 
that  thofe  who  drew  it  were  out  of  their 
fenfes,  or  that  it  was  their  intention  to  fet  the 
fubje&s  of  this  country  by  the  ears,  and  in- 
cite them  to  batteries  and  bloodfhed. 

It  has  been  faid  for  the  profecutors,  that 
the  law  would  have  been  defective,  unlefs  it 
had  allowed  a  fummary  feizure ;  becaufe 
common  fowlers  and  poachers  are  commonly 
vagrants,  who,  if  once  allowed  to  efcape* 
cannot  be  eafily  afterwards  found  out,  and 
brought  to  juftice. 

But  the  law  is  abundantly  fevere,  by  allow- 
ing a  forfeiture  of  the  dogs,  guns,  and  nets, 
even  by  procefs,  and  by  adjudging  thofe, 
called  common  fowlers,  to  be  fent  abroad  as 
recruits,  if  found  huntingwithout  licence:  nor 
was  there  any  great  danger  of  their  making 
their  efcape ;  for  the  gentlemen,  enamoured 
of  the  game,  are  both  able  and  willing  enough 
to  feek  them  out,  if  they  are  in  the  country; 
But,  though  the  confequence  of  not  allowing 
a  fummary  forfeiture  were  to  be,  that  thefe 
fowlers  mould  always  efcape,  that  would  have 
no  weight  in  the  argument.  The  queftioii 
is  what  the  law  has  faid  and  enacted,  not 
what  it  might  have  enacted  in  order  to  attain 
7  the 
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the  end  it  had  in  view :  but  from  what  has 
been  faid,  there  can  be  no  doubt,  that  thofe 
who  framed  the  law  in  queftion,  would  ra- 
ther have  chofe  that  every  common  fowler 
fhould  efcape,  than  that  the  power  of  forfeiting 
fummarily  mould  be  conferred  on  every  ap- 
pre  bender. 

The  learned  gentleman  who  draws  the 
information  for  the  profecutors,  aware  of  the 
abfurdities  into  which  the  interpretation  he 
muft  maintain  runs,  reprefents,  that  the  view 
pr  purport  of  the  act,  was  to  authorize  a  fum- 
mary  ieizure  of  the  dogs,  guns,  and  nets, 
6  in  order  to  lay  the  foundation  for  an  after- 
c  conviftion  in  a  court  of  juftice,'  in  the  lame 
way  that  the  officers  of  the  revenue  are  per- 
mitted to  make  feizures  of  goods,  the  lega- 
lity of  which  feizures  may  be  afterwards  tried 
at  law.    But  there  is  not  the  leaft  foundation 
in  the  ftatute  for  this  hypothefis.     It  does 
not  authorize  any  feizure,  which  word  is  not 
to  be  found  in  it  from  beginning  to  end.  If 
it  allows  the  apprehender  to  do  any  thing  at 
his  own  hand  at  all,  it  allows  him  to  forfeit, 
and  confequently  he  is  under  no  neceffity  to 
bring  a  procefs  in  order  to  juflify  his  deten- 
tion of  the  dogs,   guns,  and  nets.  Indeed 
the  ufing  the  word  forfeiture  of  itfelf  demon- 
ftrates,  that  the  aft  meant  that  legal  procefs 
fhould  be  neceflary  ;  for  a  forfeiture  can  only 
be  inflicted  by  the  fentence  of  a  court.  Be- 
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Tides,  the  allowing  a  feizure  breoi  manu, 
would  be  juft  as  bad  as  allowing  a  forfeiture; 
for,  as  every  perfon  might  feize,  the  dogs, 
guns,  and  nets  of  the  ben:  people  might  be 
taken  from  them  by  the  molt  rafcally  va- 
grants, whofe  vagabond  life  would  fecure 
them  from  detection  and  punilhment  :  nor 
does  any  analogy  hold  from  the  feizures  al- 
lowed bv  the  revenue  law,  as  thefe  feizures 
are  not  permitted  to  every  apprehender,  but 
can  only  be  made  by  public  officers,  who 
find  fecurity  to  be  aniwcrable,  and  who 
have  an  cxprefs  authority  by  the  words  of 
the  itatutcs  to  feize. 

The  panel  has  only  further  to  add,  that 
even  though  it  lhould  be  fuppofed  that  a 
fummary  forfeiture  was  allowed  by  the  fta- 
tute,  yet  he  was  not  comprehended  under  it, 
for  it  only  reaches  to  common  fowlers,  that 
is  to  fay,  perfons  who  make  a  trade  of  killing 
and  felling  game,  but  that  the  panel  never 
did  ;  he,  as  has  been  already  fet  forth,  never 
iold  a  bird  in  his  life,  and,  inilead  of  being 
looked  upon  as  a  common  fowler,  he,  on  the 
contrary,  had  licences  to  flioot  for  his  amufe- 
ment  from  moft  of  the  noblemen  and  gentle- 
men in  the  neighbourhood,  and  was  autho- 
rized by  them  to  preferve  the  game  on  their 
efiates,  and  profecute  poachers ;  all  which 
Lord  Eglinton  very  well  knew. 
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From  what  has  been  above  fubmitted,  it 
is  hoped  it  will  appear,  that  both  the  words 
and  fpirit  of  the  lav/,  and  every  confideration 
of  reafon  and  expediency,  conclude  ftrongly 
againfl  the  interpretation  contended  for  by 
the  profecutor ;  and  this  the  panel  takes  the 
liberty  to  aifert  with  the  greater  confidence, 
that  a  judgment  in  point  was  pronounced  a 
good  many  years  ago,  by  the  Court  of  Sefhon, 
in  the  cafe  Gregory  againft  Wemyfs,  which 
was  determined  23d  January,  1753,  and  is 
thus  obfervcd  in  the  Faculty  Collection  for 
that  year :  6  As  Mr.  Gregory,  attended  by 
tf  one  Baird,  was  beating  about  for  game  on 
c  the  lands  of  Leuchars,   Mr.  Wemyfs,  a 

*  neighbouring  heritor,  came  up  and  feized 

*  the  fowling-piece  which  Baird  carried. 
'  Gregory  infilled,  before  the  fherifF-depute 
f  for  the  county  of  Fife,  that  the  fowling- 
?  piece,  as  being  his  property,  mould  be 
'  reflored  to  him.  The  fheriff  found,  that 
'  it  was  unwarrantable  in  Wemyfs  to  feize 
c  the  gun  libelled  and  therefore  found  him 
'  liable  in  reftitution  of  it,  in  as  good  cafe  as 
I  when  he  took  it. 

'  Wemyfs  advocated  the  caufe,  and  pleaded 

*  that  Baird  was  a  common  fowler,  and  had 

*  no  licence  to  moot  from  the  proprietor  of 
f  the  lands  of  Leuchars ;  and  therefore  that 
'  he  was  within  the  13th  act  of  parliament, 

*  1.  of  Q^Anne,  which  provides,  That  no 

F  '  com- 
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'  common  fowler  mall  prefume  to  hunt  on 

'  any  grounds  without  a  fubfcribed  warrant 

*  from  the  proprietors  of  the  faid  grounds, 
\  under  the  penalty  of  20  1.  Scots,  befides 

*  forfeiting  their  dogs,  guns,  and  nets,  to 
'  the  apprehenders  or  difcoverers.    That  if 

*  the  forfeiture  of  the  dogs,  guns,  and  nets, 

*  mentioned  in  the  ftatute,  had  been  given 
'  only  to  the  difcoverer  or  other  profecutor, 
'  who  mould  fue  for  them  in  the  courts  of 
c  law,  the  purpofe  of  the  legiflature  to  pre- 

*  ferve  the  game  would  have  been  ineffectual ; 

*  for  that  if  common  fowlers  (who  are  gene- 

<  rally  vagrants,  their  perfons  little  known, 
e  and  the  places  of  their  abode  uncertain) 

*  mould  once  efcape,  it  would  be  difficult  to 
«  bring  them  to  juftice  ;  therefore  it  is  that 

*  the  legiflature,  introducing  another  remedy 

*  at  once  more  fummary  and  more  effectual, 

*  has  permitted  their  dogs,  guns,   and  nets 

*  to  be  brevi  manu  apprehended,  and  there- 
in by  forfeited  to  the  apprehenders  ;  agreeable 

*  to  which  interpretation  of  the  ftatute,  the 

*  univerfal  practice  has  been ;  and  no  action 

*  of  damages  has  ever  been  brought  by  any 

*  common  fowler,  whofe  dogs,  guns,  or 
■  nets  have  been  fo  forfeited.  From  all 
'  which    Wemyfs  fubfumed,   that  he  had 

<  the  authority  of  law  for  what  he  had 
c  done. 
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«  Pleaded  for  Gregory,  the  words  of  the 

*  ftatute,  apprehenders,  or  difcoverers  are 
e  evidently  iynonymous  terms,  and  relate  to 

*  a  legal  profecution.     Were  a  fummary, 

*  appreheniion,  and  forfeiture  admitted,  the 
'  cognizance  of  the  offence  would  be  vefted 
'  in  the  perfon,  to  whom  the  benefit  arifing 
'  from  the  penalty  would  accrue ;  a  regular 
c  lation  fo  contrary  to  the  genius  of  law  in 

*  general,  cannot  be  introduced  otherways 

*  than  by  exprefs  flatute. 

*  The  Lords  repelled  the  reafons  of  advo* 

*  cation,  and  remitted  the  caufe,'  that  is, 
'  they  affirmed  the  decree  of  the  merifF/ 

This  is  a  judgment  directly  in  point ;  for 
as  to  the  exception  taken  agaiml  it  in  the  in- 
formation for  the  profecutors,  that  the  gun 
did  not  belong  to  Baird,  but  to  Mr.  Gre- 
gory, and  that  it  does  not  appear  from  the 
decifion  but  that  Mr.  Gregory  was  qualified 
to  kill  game,  it  is  perfectly  frivolous.  There 
can  be  no  doubt  the  act  meant  the  guns 
mould  be  forfeited,  whether  they  belonged 
to  the  common  fowlers  that  ufe  them,  or 
not.  But  fuppofing  it  were  otherways,  as 
Mr.  Gregory  was  hunting  along  with  Baird, 
his  gun  was  liable  to  be  forfeited,  although 
it  had  been  in  his  own  hand.  And  as  to 
the  obfervation,  that  it  does  not  appear  from 
the  decifion,  that  Mr.  Gregory  was  not  en- 
titled to  kill  game     it  appears  from  Mr* 
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Gregory's  defignation,  that  he  was  profeflfor 
of  mathematics  at  St.  Andrews  ;  but  he  does 
not  pretend  that  he  had  an  inch  of  ground, 
much  lefs  that  he  had  fo  great  an  eltate  as 
qualifies  its  proprietor  for  killing  game  on  the 
lands  of  another.  Had  he  been  fo  qualified, 
it  is  impoffible  to  believe,  but  that  his  counfel 
would  have  fet  forth  a  circumftance  fo  mate- 
rial and  decilive. 

From  what  has  been  above  argued,  it  is, 
with  fubmiffion,  evident,  that  though  the 
panel  had  been  a  common  fowler,  and  hunt- 
ing upon  the  24th  of  October  on  Lord  Eg- 
linton's  ground,  his  Lordfhip  had  not,  in 
virtue  of  the  ftatute,  any  title  to  take  his 
gun  from  him  by  force.  But  the  injuftice  of 
his  Lordfhip's  demand  is,  if  poflible,  made 
clearer  by  this  circumftance,  which  is  not 
contraverted ;  viz.  That  the  panel  had  not 
been  hunting  on  his  Lordfhip's  ground.  No 
fuch  thing  is  charged  in  the  indictment,  nor 
has  any  fuch  thing  been  alledged  by  the 
counfel  for  the  profecutor,  in  their  pleadings, 
or  in  the  information.  All  the  indictment 
alledges  is,  that  a  fervant  told  Lord  Eglinton, 
that  he  faw  two  perfons,  one  of  them  with  a 
gun,  at  a  fmall  diftance,  upon  his  Lordfhip's 
grounds  at  Ardroffan.  But  it  does  not  fay, 
that  the  panel  had  been  actually  hunting  there 
that  day.  Now  where  is  the  law  that  fays, 
a  man  muft  not  rafs  with  a  gun  on  his 
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fhoulder  along  the  highway,  that  runs  thro' 
the  grounds  of  another  or  through  any 
grounds  ? 

From  what  has  been  above  Hated,  the 
panel  flatters  himfelf,  he  has  made  out  to 
the  fatisfaction  and  conviction  of  every  reader, 
that  in  point  of  law,  Lord  Eglinton  had  no 
right  to  take  his  gun.  What  the  ccnfe- 
quences  of  that  pohtion  muft  be,  will  ap- 
bear  by  and  by. 

The  panel's  defences  (though  branched  out 
into  a  variety  of  topics  in  the  information 
for  the  pro'ecutors)  come  all  under  two  heads, 
in  fo  far  as  applicable  to  the  relevancy  of  the 
indictment  as  laid,  which  the  defence  of  mere 
accident  is  not ;  and  they  were  fo  arranged 
at  the  pleading,  and  fall  to  be  fo  in  this  in- 
formation. He  is  to  maintain,  in  the  firft 
place,  that,  fuppofing  him  to  have  committed 
intentionally  a  homicide  upon  Lord  Eglinton, 
that;  in  the  word  view  of  the  cafe  for  the 
panel,  mould  only  be  reckoned  culpable  ho- 
micide, the  punimment  of  which  is  arbitrary, 
not  murder ;  becaufe  it  appears,  from  the 
mowing  of  the  indictment  itfelf,  it  was  not 
committed  from  premeditated  malice,  no 
fuch  thing  being  charged,  but  upon  a  fudden 
quarrel,  of  which  the  panel  was  not  the  be- 
ginner or  author,  in  the  heat  of  blood  and  of 
paffion,  and  upon  great  provocation  by  inju- 
ries both  verbal  and  real,  actually  done  him. 

But, 
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Bat,  2dly,  The  panel  is  to  maintain,  That 
the  homicide,  as  charged,  was  juftifiable, 
or  at  leaft  excufahle,  being  committed  in 
lawful  defence  of  property,  honour,  and  life, 
and  to  prevent  the  lofs  of  them  all. 

i ft,  Then,  in  the  worft  view  of  the  cafe 
for  the  panel,  the  homicide  was  but  culpable, 
and  only  arbitrarily,  if  at  all,  punifhable, 
becaufe  of  the  provocation  he  had  received. 
This  is  a  queftion  of  very  great  moment 
and  for  the  folution  of  it  we  muft  refort  to 
firft  principles  and  the  conftitution  of  human 
nature. 

All  animals  refent  an  injury  or  attack 
upon  them.  This  they  do  not  in  confequence 
of  reflection,  or  any  a£t  of  the  understanding, 
but  involuntarily  and  mechanically,  by  an 
impulfe  from  nature,  wifely  implanted  in 
them  for  the  prefervation  of  the  feveral  fpe- 
cies.  The  emotions  of  anger  and  refent- 
ment  are  fudden,  involuntary,  and  mechani- 
cal, as  is  evident  from  the  effect  they  pro- 
duce upon  the  nerves,  limbs,  and  features  of 
all  animals,  who  are  affected  with  them. 
Matter  is  not  more  fubjecl:  to  the  laws  of  gra- 
vitation, elasticity,  and  the  like,  than  the  fpi- 
rits  of  man,  and  of  all  animals,  are  fubject  to 
the  impulfe  of  anger  and  refentment.  *  Thefe, 
indeed,  are  laws  of  nature  in  the  proper  fenfe, 

L.  i.  §  3,  ff.    De  juftitia  et  jure. 
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being  quod  natura  omnia  animalis  do  cult ;  and 
therefore  every  animal,  when  attacked,  re- 
forts  to  thole  inftruments  of  defence  with 
which  nature  has  fupplied  it. 

-f  Imp e rat  hoc  natura  patens*  

Dente  lupus ,  comu  taurus  petit  wide,  ntfi  hit  us 
Monjlratum  — 

Mankind,  as  well  as  the  inferior  animals, 
are  liable  to  the  involuntary  and  mechanical 
emotions  of  refentment.  Every  man  who  in- 
jures another  feels  this.  Fie  knows  and  feels, 
that  in  every  perfon  whom  he  attacks,  he 
muft  excite  thefe  mechanical  and  involuntary 
emotions  ;  and  therefore,  if  he  is  hurt,  or 
flain  by  the  perfon  attacked,  he  has  him- 
felf  only  to  blame,  and  is  not  improperly 
faid  by  lawyers  to  have  killed  himfelf.  *  In- 
ter fecfus  ab  invafo.fe  defendente,  videtvtr  magis 
a  Jeipfo  occifusy  quam  ab  injultato. 

As  thefe  emotions  are  mechanical  and  in- 
voluntary, and  therefore  cannot  be  prevented, 
it  would  be  abfurdand  unjuft  in  any  leglflature 
to  punim  a  man  for  being  fubjecc  to  them, 
or  a&ing  in  the  way  and  manner  their  im- 
pulfe  di reels :  a  legislature  fo  puniming  would 
fly  in  the  face  of  nature,  and  arraign  its  Au- 
thor.   Accordingly  no  legiflature  under  the 

t  Hor.  lib.  2.  Sat.  i.  &  51.  *  Carp.  p.  1.(^29. 
p.  28. 
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heavens  ever  thought  of  infiicling  fuch  pu- 
niflimentj  but  the  lawyers  of  all  countries 
have  in  one  voice  agreed,  that  a  diftindlion 
flibuld  be  made  hetween  {laughter  committed 
from  premeditation,  and  (laughter  committed 
on  a  fudden  quarrel  and  provocation.  The 
firft  they  have  rnoft  juftly  punimed  with 
death:  the  laft  they  either  excufe  altoge- 
ther, or  give  it  the  check  of  an  arbitrary 
puniihment ;  not  fo  much  from  a  principle 
of  juftice,  as  from  the  wife  purpofe  of  in- 
ipiring  an  averfion  and  abhorrence  of  blood- 
ihed. — — Hence  moft  of  them  have  not  di- 
rectly acquitted  the  flayer,  but  rather  opened 
a  way  for  him  to  effectuate  his  fafety,  by 
giving  him  the  privilege  of  fanctuary,  or 
ibme  other  fuch  indirect  method  of  relief. 
And  for  the  fame  reafon,  though  thofe  who 
flay  men  in  their  own  defence,  are  indifpu- 
tably  juftifiable  ;  yet  the  laws  of  many  an- 
cient nations  obliged  them  to  undergo  cer- 
tain ceremonies  and  purifications :  and  upon 
the  fame  principle,  in  fome  countries,  brute 
animals,  and  even  inanimate  fubftances  that 
have  occafioned  the  death  of  a  man,  are 
forfeited  and  applied  to  pious  ufes,  as  is  the 
cafe  of  Dcodands  in  England. 

However,  the  law  of  all  nations  upon 
this  queftion  refolves  into  a  difiinclion  be- 
tween (laughter  committed  from  deiign  and 
premeditation,  and  (laughter  committed  from 

a  fudden 
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I  fudden  quarrel  and  provocation.  The  firft 
is  mo  ft  juftly  puniftied  with  death;  becaufe 
it  does  not  proceed  from  a  mechanical  or 
involuntary  impulfe  or  emotion,  but  a  deli- 
berate ad:  of  the  will  and  underftanding,  and 
therefore  manifefts  a  depravity  of  heart,  a 
temper  inconfiftent  with  the  rights  and  in- 
terests of  fociety.  But  the  lait  fpecies  of 
homicide  is  either  altogether  excufed,  or  only 
arbitrarily  punifhed ;  becaufe  it  does  pro- 
ceed from  a  mechanical  or  involuntary  im- 
pulfe or  emotion;  confequently  it  cannot  be 
aTcribed  to  any  bad  motive ;  and  it  is  the  mo- 
tive alone  that  makes  an  action  criminal  or 
virtuous,  the  objecl:  of  reward  or  punifliment, 
and  confequently  of  law.  Voluntas  non  exitus 
fpettanda  ejl ;  that  is  to  fay,  an  adtion  unac- 
companied with  a  motive  is  nothing  more 
than  the  operation  of  a  piece  of  matter.  And 
hence  it  is,  that  inanimate  fubftances,  brute 
creatures,  and  even  human,  who  have  not 
attained  to  reafon  by  non-age,  or  have  been 
deprived  of  it  by  difeafe,  are  not  to  be  called 
to  account  for  the  daughter  of  a  man,  which 
they  may  occafiort,  but  cannot  commit. 

It  is  however,  no  doubt,  moft  juffc  and 
and  reafonable,  and  is  eftablifhed  by  the  laws 
of  this  and  every  other  country,  that  in  order 
to  conftitute  murder,  a  long  antecedent  de- 
fig  n  or  premeditation  is  not  requiiite.  It  is 
fufficient,  in  order  to  found  a  capital  puniilt- 
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menr,  that  a  defign  or  premeditation  ap- 
pear ;  and  wherever  an  interval  of  time  has 
dapfed  between  the  provocation  given  and 
the  flaughter  enfuing,  iufficient  to  have  given 
the  peribn  offended  an  opportunity  to  cool 
and  reflect,  the  flaughter  will  then  be  mur- 
der :  for  if  any  confiderable  fpace  of  time 
has  intervened,  the  flaughter  did  not  proceed 
from  any  mechanical,  involuntary  impulfe  or 
emotion,  but  from  a  deliberate  adt  of  the  will 
and  understanding. 

But  if  a  fufficient  time  for  cooling  did  not 
intervene,  the  flaughter  will  not  be  murder, 
and  ought  not  to  be  fo.  It  is  evidently  ac- 
cidental or  cqfuaj;  for  the  meeting  of  the 
parties  was  cafual ;  their  quarrel  was  cafual ; 
and  even  the  blow  or  wound  that  occafioned 
the  death  was  cafual ;  becaufe  it  did  not  pro- 
ceed from  deliberation,  but  an  involuntary 
mechanical  impulfe. 

The  principles  above  explained  are  obvioufly 
folid  and  found ;  they  are  principles  which 
temper  juftice  with  mercy,  and  therefore  they 
have  been 'adopted  into  the  law  of  every  na- 
tion under  the  fun. 

The  law  dictated  to  the  Jews  by  the  higheft 
authority  is  clear  and  explicit  upon  this  dif- 
tin&ion  :  it  could  not  indeed  be  otherwife,  as 
it  came  from  the  Author  of  nature,  who,  it 
would  be  impious  to  fuppofe,  would  frame 
laws  on  any  other  plan,  would  frame  laws 

which 


[   5'  1 

which  muft  have  proved  fnares  to  mankind, 
by  reafon  of  the  frailties  which  he  has 
thought  proper  to  give  them.  Such  a  fuppo- 
fition  runs  counter  both  to  the  words  and 
fpirit  of  the  whole  facred  writings,  which  all 
along  declare  that  he  does  not  lay  righteouf- 
nefs  to  the  line,  or  judgment  to  the  plummet  j 
that  he  will  always  remember  men  are  flejh. 
And  accordingly,  after  considering  the  fyflem 
of  the  judicial  law  of  Mofes,  it  will  appear, 
that  thefe  gracious  principles  run  through 
every  part  of  it,  and  fhine  no  where  more 
confpicuous  than  on  the  fubj eel  of  homicide. 

The  general  rule  laid  down  is,  '  Thou 
<  (halt  not  kill  but  then  this  general  rule 
is  explained,  and  limited  by  a  variety  of 
exceptions  and  reiiridtions,  that  bring  the 
doctrine  of  the  Jewiih  law  precifely  to  the 
diftinclion  above-mentioned.  That  diftinc- 
tion  is  thus  laid  down  in  general*:  £  If  a  man 

*  lie  not  in  wait,  but  God  deliver  him  into 

*  his  hand,  then  I  will  appoint  thee  a  place 
«  whither  he  fhall  flee.    But  if  a  man  come 

*  prefumptuoufly  upon  his  neighbour  to  flay 
«  him  with  gui/e,  thou  (halt  take  him  from 

*  mine  altar  that  he  may  die/  By  this  text 
it  is  evident,  that  he  only  who  had  committed 
a  flaughter  deliberately,  or  with  guile,  was 
to  be  taken  from  the  altar  that  he  might  die : 


*  Exod.  xxi.  13,  14. 
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but  the  man  who  had  not  flain  his  neighbour 
from  premeditation,  but  had  cafuaDy  flain 
him  on  a  fuddenty,  was  to  have  protection  in. 
a  city  of  refuge. 

This  is  put  out  of  all  doubt  by  two  other 
paffages  of  the  Pentateuch,  which  are  ex- 
plained and  illuftrated  with  much  learning 
and  good  Tenfe  in  the  celebrated  information 
for  Mr.  Carnegie  of  Finhaven  *.  Thefe 
paffages.  fhall  be  tranferibed,  and  then  the 
fubftance  of  the  above-mentioned  expofltion 
given. 

The  firft  of  thefe  is  as  follows  ;  «  And  this 

*  is  the  cafe  of  the  flayer  which  fhall  flee 

*  thither,  that  be  may  live.    W  hofo  killeth 

*  his  neighbour  ignorant  ly  whom  he  hated  not 

*  in  time  pajl ;  as  when  a  man  goeth  into  the 
tf  wood  with  his  neighbour  to  hew  wood,  and 

*  his  hand  fetcheth  a  ftroke  with  the  axe,  to 
'  cut  down  the  tree,  and  the  head  flippeth 

*  from  the  helve,  and  lighteth  upon  his 
f  neighbpur  that  he  die,  he  fhall  flee  unto 
'  one  of  thofe  cities  and  live.     Left  the 

*  avenger  of  the  blood  purfue  the  flayer  while 
€  his  heart  is  hot  and  overtake  him,  becaufc 
<  the  way  is  long,  and  flay  him  ;  whereas  he 

not  worthy  of  death,  inafmuch  as  he 
c  hated  .him  not  in  time  paft.' 

See  Finhaveri's  trial  from  p.  42.  to  p.  82.  hclufive* 

Deux.  #ix.  4,  5,  6, 

The 
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The  other,  after  ordering  cities  of  refuge 
to  be  appointed,  proceeds  thus  *  :  c  Thefe  fix 

*  cities  mall  be  a  refuge  both  for  the  child*  en 

*  of  Ifrael,  and  for  the  ftranger,  and  for  the 

*  fojourner  among  them,  that  every  one  that 

*  killeth  any  perfon  unawares  may  flee  thi- 
?  ther.    And,  it  he  finite  him  with  an  m- 

*  ftrument  of  iron  (fo  that  he  die)  he  is  a 

*  murderer.    The  murderer  fhall  furely  be 

*  put  to  death.    Or,  if  he  finite  him  with  an 

*  hand- weapon  of  wood  (wherewith  he  may 

*  die)  and  he  die,  he  is  a  murderer.  The 

*  murderer  fhall  furely  be  put  to  death.  The 

*  revenger  of  blood  himfelf  fhall  flay  the 

*  murderer.    When  he  meeteth  him  he  mall 

*  flay  him.    But,  if  he  thruft  him  of  hatred, 

*  or  hurl  at  him  by  lying  of  wait,  that  he  die; 

*  or  in  enmity  fmite  him  with  his  hand  that 

*  he  die,  he  that  fmote  him  fliall  furely  be 

*  put  to  death,  for  he  is  a  murderer.  The 
<  revenger  of  blood  fhall  flay  the  murderer 
'  when  he  meeteth  him.  But,  if  he  thruft 
\  him  juddenly  without  enmity,  or  have  call: 
'  upon  him   any  thing  without   lying  of 

*  wait,  or  with  any  ftone  wherewith  a  man 

*  may  die,  feeing  him  not,  and  caft  it  upon 
'  him,  that  he  die,  and  was  not  his  enemy, 

*  neither  fought  his  harm  ;  then  the  congre- 

*  gation  {hall  deliver  the  flayer  out  of  the 


'I  *  Numb.  xxxv.  from  verfe  l£.  to  yerfe  28.  inclufive. 
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«  hand  of  the  revenger  of  blood,  and  the  con- 
t  gregation  fhall  reftore  him  to  the  city  of  his 
€  refuge,  whither  he  was  fled  j  and  he  fliall 

<  abide  in  it  unto  the  death  of  the  high  prieft, 
i  which  was  anointed  with  the  holy  oil.  But, 

<  if  the  flayer  fliall  at  any  time  come  without 

*  the  border  of  the  city  of  his  refuge,  whi- 

*  ther  he  was  fled,  and  the  revenger  of  blood 
«  find  him  without  the  borders  of  the  city  of 

*  his  refuge,  and  the  revenger  of  blood  kill 

*  the  JIayer,   be  Jkall  not  be  guilty  of  blood ; 

*  becaufe  he  fhould  have  remained  in  the  city 

*  of  his  refuge  until  the  death  of  the  high 
c  prieft;  but,   after  the  death  of  the  high 

*  prieft,  the  flayer  fliall  return  into  the  land 
€  of  his  poflTeflion/ 

It  will  be  obferved,  that,  in  the  firft  verfe 
of  the  firft  paflage,  that  the  word  ignorant ly  is 
explained  by  the  fubfequent  expreflion,  <whom 
he  bated  not  in  time pajl  from  which  it  is  evi- 
dent, that  the  word  ignorantly  does  not  im- 
port, that  the  flayer  knew  not  that  he  killed 
his  neighbour,  but  that  he  killed  him  without 
a  foreknowledge,  a  forefight,  a  former  rati- 
ocination and  defign  ;  for  it  is  obvious,  that, 
if  a  man  killed  his  neighbour  ignorantly,  /.  e. 
not  knowing  that  he  killed  him,  it  would 
not  be  murder,  even  though  he  had  hated 
him  before;  becaufe  it  would  be  palpably  un- 
juft  to  conjoin  even  a  previous  enmity  with  a 
killing  purely  and  perfectly  accidental,  in  or- 
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der  to  nake  it  amount  to  murder.  The  mat- 
ter  is  fully  explained  in  verfe  1 1,  which  tex* 
does  not  fay,  that,  if  a  man  fmite  his  neigh- 
bour whom  he  knew,  although  without 
hatred,  and  without  lying  in  wait,  and  with- 
out rifing  up  againft  him,  that  he  mall  fureiy 
die ;  by  no  means :  on  the  contrary,  it  puts 
the  iffue  of  his  dying  or  not  upon  his  hating, 
rifing  up  againft,  or  lying  in  wait  for  him 
that  he  did  kill,  that  is,  upon  his  defigning 
to  take  his  opportunity  from  premeditated 
malice. 

Nor  is  it  any  objection,  that  the  examples 
given  in  verfe  fth  are  of  flaughter  perfectly 
and  ftrictly  cafual.  Thefe  examples  do  not 
exhauft  the  rule,  as  is  fully  proved  by  verfe 
ii,  for  it  does  not  extend  the  capital  punifh- 
ment  to  all  who  came  not  under  the  defcrip- 
tion  in  verfe  5th,  but  extends  it  to  thofe  only 
who  hated  their  neighbour*  lay  in  wait  for 
him,  and  rofe  up  againjl  him.  The  above  is 
indifputably  the  found  interpretation  of  the 
firft  paffage,  though  the  matter  is  ftill  more 
fully  explained  in  the  other  paffage  from  the 
book  of  Numbers,  where  the  general  rule 
laid  down  •  is,  that  every  one  may  fly  to  the 
cities  of  refuge,  that  kills  any  perfon  un- 
awares. Now  nothing  can  be  plainer,  than 
that  killing  unawares,  means  killing  without 
deliberation,  without  forethought,  ex  impro- 
vi/o,  ex  inconfulto* 

After 
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After  laying  down  the  above  general  rule? 
the  text  proceeds  to  an  inlargement  or  am- 
plification of  it.  «  And  if  he  fmite  him  with 
*  an  inftrument  of  iron,  &c.' — Thefe  are  the 
amplifications ;  the  limitations  follow  in  verfe 
20.  '  But  if  he  thruft  him  of  hatred?  &c* 
Here  is  the  limitation  (introduced  with  the 
particle  but)  he  that  killeth  or  thrufteth  with  ah 
iron  weapon  is  a  murderer,  qualified  with  the 
reftridtion,  but  if  he  thruft  him  of  hatred  *, 
that  is,  in  other  words,  he  is  a  murderer  if 
he  thruft  him  with  hatred:  and  this  is  ftill 
more  clearly  fet  forth  in  v.  22,  et  feq.  where 
thrufting  fuddenly  is  fet  in  oppoiition  to 
thrufting  with  enmity,  with  a  direcl:  reference 
to  the  16,  17,  and  18th  verfes.  In  verfe  22,  et 

feq.  all  the  three  methods  of  killing,  mentioned 
in  verfes  16,  17,  and  18,  are  referred  to* 
Thrufting  (properly  applicable  to  the  killing 
with  a  fword)  cafting  any  thing  upon  him, 
without  lying  in  wait,  or  forethought,  or  with 
any  ftone>  wherewith  a  man  may  die,  the  very 
cafe  put  in  verfe  17,  and  there  deemed  to  be 
murder ;  yet,  in  this  verfe  23,  it  is  declared 
not  to  be  murder,  and,  that  the  flayer  fhall 
be  delivered  from  the  avenger  of  blood,  if  he 
was  not  his  enemy,  neither  fought  his  harm  ; 

hat  it  is  clear  as  funfhine,  the  three  laft 
veries  contain  a  limitation  of  all  that  went  be- 

*fore,  By  verfes  16  and  17,  the  inftrument, 
01  Whatever  nature,  was  to  raife  a  prefump- 

tidn 
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tion,  if  a  mortal  one :  but,  by  verfes  22  and 
23,  if  it  fhould  appear,  that  the  perfon  flain 
was  not  thruft,  hurled  at,  or  fmitten  in  enmity, 
&c.  the  flayer  was  not  to  be  found  guilty  of 
murder,  but  to  be  delivered  from  the  avenger 
of  blood. 

Nor  can  any  objections  be  drawn  from  the 
words,  feeing  him  not,  which  occur  in  verfe 
22,  as  if  it  was  requifite  for  the  flayer's  fafety, 
that  he  did  not  fee  him  that  was  thruft  at  or 
killed  with  a  ftone,  though  not  done  in  en- 
mity. For,  firfiy  It  will  be  obferved,  that 
the  word  him  is  not  in  the  original,  but  has 
been  added  by  the  tranflators,  and  is  accord- 
ingly diftinguiihed  as  fuch  with  Italic  letters 
in  all  correct  editions  of  the  Bible.  This 
addition  of  the  word  him  is  evidently  erro- 
neous: the  expreflion  fhould  have  been  feeing 
not-,  nor  fhould  the  tranflators  have  made  ufe 
of  our  participle  feeing,  but,  according  to  the 
idiom  of  the  Latin  language,  of  an  adjective, 
fuch  as  improvidus,  imprudens,  or  the  like : 
and  accordingly  the  Septuagint  ufes  a  Greek 
adjective  of  that  fignification.  But,  idly,  The 
words  feeing  him  not,  however  they  may  refer 
to  the  cafe  of  throwing  a  ftone,  yet  they  can 
not  poflibly  refer  to  the  words  thr lifting  without 
enmity:  for  how  can  a  man,  in  any  proper  fenfe, 
be  faid  to  thruft  at  another  whom  he  feeth  not  ? 
In  fhort,  the  fenfe  comes  clearly  out  to  be,  that 
when  a  thruft  or  blow  was  given  without  en- 
mity,   forethought,    or  premeditation,  the 

H  flayer 
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jlayer  was  not  to  be  found  guilty  of  murder, 
but  to  have  the  benefit  of  the  city  of  refuge  ; 
and  fo  all  the  Jewifti  lawyers  and  doctors  have 
uniformly  held. 

The  above  learned,  judicious,  and  con- 
vincing explanations  are  taken  from  the  in- 
formation for  Carnegie  of  Finhaven  -y  and  any 
perfon  who  will  attentively  confider  them  with 
the  Bible  before  him,  will  eafily  perceive  the 
fallacy  of  the  arguments  offered  in  the  infor- 
mation for  the  profecutors  in  this  cafe,  which 
are  the  fame  with  thofe  urged  in  the  infor- 
mation for  Mr.  Carnegie's  profecutors,  to 
prove  that  only  homicide,  ftrictly  cafual,  was 
exempted  from  capital  punifhment  by  the  law 
of  Mofes. 

The  panel  fhall  conclude  on  this  head 
with  fubmitting  an  additional  obfervation  or 
two  in  confirmation  of  the  doclrine  on  this 
point  maintained  for  Finhaven  :  The  firft  is, 
that  it  is  not  to  be  fuppofed,  that  the  law  de- 
livered to  Mofes  would  have  been  at  fo  much 
pains  to  explain  and  declare  in  fo  many  diffe- 
rent paffages,  by  a  variety  of  illuftrations  and 
examples,  that  homicide,  altogether  acciden- 
tal or  cafual,  was  not  puniihable  with  death, 
for  that  is  a  proportion  perfectly  clear  and 
indifputable.  It  is  only  homicide  arifing  from 
provocation  that  gives  rife  to  queftions  of  any 
difficulty,  zdly,  The  panel  would  obfervc, 
that  it  is  proved  clearly  by  the  clofe  of  the 
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paffage  above  quoted  from  the  book  of  Num- 
bers, that  provocation  was  fufficient  to  juitify, 
at  lead  excufe  homicide.  It  is  exprefsiy  laid 
down  in  verfe  27th,  That  if  the  revenger  of 
blood,  mall  find  the  flayer  without  the  bor- 
ders of  the  city  of  refuge,  and  kill  him,  he 
fhall  not  be  guilty  of  blood,;which  evinces,  that 
the  occafioning  the  death  of  his  kinfman, 
though  by  accident,  was  provocation  fuffi- 
cient to  juftify  or  excufe  the  revenger  of 
blood  for  putting  the  flayer  to  death,  not 
only  immediately  after  the  flaughter,  while 
his  heart  was  hot  (as  exprefied  in  verfe 
6th  of  the  firfl:  paffage),  but  ex  interval!*)  >  and 
at  a  very  great  diftance  of  time.  The  pa- 
nel is  at  a  lofs  to  comprehend  how  the  profe- 
cuiors  will  reconcile  this  with  their  dodtrine, 
that  no  homicide,  except  that  ftrictly  cafual, 
was  exempted  from  capital  puniihment  by  the 
law  of  Mofes.  Lafly,  The  panel  would  oh- 
ferve,  that  the  lateffc  and  moft  judicious  di- 
vines, who  have  written  upon  the  law  of  Mo- 
fes, agree  in  thinking  its  doclrine  ftands  as 
the  panel  has  reprefented.  The  panel  fliall 
only  tranfcribe  a  paffage  from  the  late  excel- 
lent book,  intitled,  "  A  critical  and  practi- 
**  cal  expofition  of  the  Pentateuch.  *"  (  But  if 
c  he  thrujl  him  fuddenly  without  enmity*  &c. 
*  But  if,  on  the  contrary,  the  mifchief  ap- 
6  pears  to  have  been  done  in  a  fudden Jit  of 

*  Printed  in  folio,  1748. 
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*  prt/fion  or  provocation  unpremeditated?  without 

*  any  foregoing  threat,  grudges,  or  malicious  i#- 

*  iention,  then  the  Court,  before  whom  the 
€  cafe  is  tried,  is  to  pronounce  it  mere  man- 
'  f  ciughter,  and  acquit  the  flayer  from  all  pri- 

*  vate  revenge  from  the  friends  and  relations 
f  of  the  perfon  fo  (lain/    See  Pyle-f-. 

As  to  the  civil  law,  it  likewife  adopts  the 
fame  difcindtion.  c  Quamvis  ferro  perculTe- 
e  fit,  tamen  non  occidendi  animo,  leniendam 

*  pcenam  ejus  qui  in  rixa  cafu,  magis  quam 

*  voluntate  homicidium  commifit.'  It  is  evi- 
dent, that  the  animus  occidendi  here  meant,  is 
a  premeditated  animus  or  intention,  and  not 
that  the  law  is  talking  of  a  blow  or  wound 
given  by  pure  accident ;  for  fuch  a  pofition  is 
excluded  by  the  /pedes  fafli,  which  is  the  fub- 
jecl  of  confideration,  according  to  which  the 
parties  were  in  a  quarrel  or  rixa.  And  to  the 
fame  purpofe,  a  text  in  the  Code  *,  Si  pro- 

*  baverit,  non  occidendi  animo  hominem  a  fe 
6  percufium  efTe,  remiffa  homicidii  poena  fe- 

*  cundum  difciplinam  militarem  fententiam 
c  procuret,    crimen  enim  contrahitur,  fi  et 

*  voluntas  nocendi  intercedit,  caeterum  eo  qui 
s  ex  improvifo  cafu,  potius  quam  fraude,  acci- 

*  dunt,  fato  plerumque,  non  noxce  imputan- 

*  tur/ — — -The  voluntas  nocendi  here  meant  is 
a  premeditated  voluntas,  which  is  evident  from 
the  expreffion  cafu  potius  quam  fraude. 

\  L.  i.  Par.  3,  IF.  ad  leg.  Car.  de  fie.    *L.  1,  Cod.  ibid. 
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And  that  according  to  the  notions  of  the 
Roman  lawyers,  provocation,  juftified  and 
excufed,  appears  from  the  following  decifion, 
in  a  queftion  as  to  the  aStio  noxalis,  which 
lay  for  damage  done  by  a  brute  animal  contra 
naturam  fiii  generis.    '  Cum  arietes,  vel  boves 

<  eommififfent,  et  alter  alterum  occidit,  Quin- 
'  tus  Multius  diftinxit,  ut  fi  quidem  is  perif- 
c  fet  qui  agreffus  erat,  ceffaret  adtio  ;  fi  is  qui 

<  non  provocaveraTj  competeret  adtio/ 
Which  determination  is  founded  upon  the 
great  principle  above  explained,  that  the  im- 
pulfes  of  refentment  and  felf-defence  are  im- 
planted in  all  animals,  and  that  their  emotions 
are  involuntary  and  mechanical. 

As  to  the  commentators  and  dodtors  of  the 
civil  law,  they  all  adopt  the  diftindlion  be- 
twixt flaughter  committed  from  premeditated 
malice,  and  flaughter  on  a  fudden  provocation, 
they  hold  that  an  attack  and  provocation 
make  a  man  to  be  not  in  plenitudine  intelleclus. 
This  is  exprefly  laid  down  by  Carpzovius  in 
thefe  words*:  *  Sane  difficillimumjuftum  do- 

*  lorem  et  iracundiam  temperare,  cum  homo 

*  intenfo  dolore  permotus,  non  lit  in  plenitu- 

*  dine  intelledtus  :*  then  he  proceeds  to  dif~ 
tinguifh  very  properly  between  a  juft  and  un- 
juft  caufe  of  taking  offence,  and  admits  the 
former  to  be  fufficient  to  excufe.    c  Si  ergo 

*  Part  i.Q.  6,  n.  6, 16. 

'  juft  a 
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*  jufta  caufa  calorem  iracundias  pra?cedat,  vo 

*  luti  fi  quis  ab  alio  fuerat  provocatus,  aut 

*  alio  modo  oftenfus,  tunc  is  qui  ira  aut  in- 

*  tenfo   dolore    permotus   provocantem  feu 

*  offendentem  interfecit,  abfque  dubio  a  poena 

*  ordinaria  liberabitur.'  Yet  Carpzovius  is 
well  known  to  be  the  fevereft  criminalift  that 
ever  put  pen  to  paper ;  and  it  is  therefore 
needlefs  to  quote  more  authorities  upon  that 
point. 

The  panel  comes  now  to  the  law  of  Eng- 
land ;  the  doctrine  of  which,  with  regard  to 
homicide,  he  is  advifed,  is  the  very  perfection 
of  human  reafon.  That  law  proceeds  in  this 
matter  upon  the  principle  that  ira  furor  bre- 
ws eft;  and  therefore  it  holds,  that  homi- 
cide committed  while  the  furor  brevis  occa- 
fioned  by  provocation  continues,  is  excufeablc 
homicide,  or  manilaughter,  not  murder ;  but 
if  committed  ex  ifitervallo,  after  the  blood  has 
had  time  to  cool,  it  is  murder.  So  the  law  of 
England  is  laid  down  by  Judge  Fofler  *,  who 
is  quoted  by  the  profecutors  themfelves.  '  I 
c  now  proceed,  he  fays,  to  that  fpecies  of  fe~ 

*  lonious  homicide  which  we  call  manilaugh- 
6  ter ;  which,  as  I  have  before  obferved,  the 

*  benignity  of  our  law,  as  it  ftandeth  at  pre- 
4  fent,  imputeth  to  human  infirmity  ;  which, 
'  though,  in  the  eye  of  the  law,  criminal,  yet 


*  Crown  Law,  dif.  2.  ch.  5. 
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*  is  confidered  as  Incident  to  the  frailty  of  the 

*  human  frame/—*  The  cafes  falling  under 

*  the  head  of  manflaughtcr,  which  mo  ft  fre- 

*  quently  occur,  are  thole  where  death  en- 

*  fueth  upon  a  fudden  affray,  and  in  ht  at  of 

*  blood,  upon  fome  provocation  given  or  con- 

*  ceived.'  6  What  degree  of  provocation, 

'  and  under  what  circumftances,  heat  of 
*'  blood,  the  furor  brevis,  will  or  will  not 
f  avail  the  defendant,  is  now  to  be  confidered/ 
Then  he  proceeds  to  ftate  a  variety  of  cafes, 
which  (hall  by  and  by  be  taken  notice  of;  and 
then  he  adds,  '  But  in  thefe,  and  indeed  in 
c  every  other  cafe  of  homicide  upon  provo- 
c  cation,  how  great  foever  it  be,  if  there  is 
€  fufflcient  time  for  pafiion  to  fubfide,  and 
4  for  reafon  to  interpofe,  fuch  homicide  will 

*  be  murder  :  A.  finds  a  man  in  the  act  of 

*  adultery  with  his  wife,  and  in  the  firft 
'  tranfport  of  paflion  kills ;  this  is  no  more 

*  than  manslaughter ;  but  had  he  killed  the 

*  adulterer  deliberately,   and  upon  revenge, 

*  after  the  fac~f,  and  fufficient  cooling  time,  it 

*  had  been  undoubtedly  murder ;  for  let  it 

*  be  obferved,  that  in  all  poflible  cafes,  de- 

*  liberate  homicide,  upon  a  principle  of  re- 

*  venge,  is  murder.  No  man,  under  the  pro- 

*  te&ion  of  the  law,  is  to  be  the  avenger 

*  of  his  own  wrongs/  This  laft  fen tence 
the  profecutors  quote,  but  they  prudently 
leave  out  all  that  went  before,  Numberlefs 

autho- 
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authorities  might  be  accumulated  upon  the 
fame  point,  but  it  would  be  fuperfluous, 
as  it  is  notorious  that  fuch  is  the  law  of 
England.  But  though  the  panel  will  quote 
no  more  authors,  yet  he  will  beg  leave  to 
tranfcribe  a  paffage  from  a  pleading  of  the 
fo3icitor-genen<J  °f  England,  in  a  late  very 
remarkable  cafe  3  as  that  pleading  demon- 
ft  rates,  that  the  above  diftindtion  is  not  con- 
fin  d  to  books,  or  only  adopted  by  contem- 
plative lawyers,  but  that  it  is  univerfally  ad- 
mitted in  practice,  and  in  cafes  of  the  greateft 
importance  and  expectation.  In  fumming  up 
the  evidence  againft  Lord  Byron,  Mr.  Solicitor 
General  began  as  follows  *  :  c  The  noble  pri- 

*  foner  at  the  bar  is  charged  with  having  kill— 
'  ed  Mr.  Chaworth  deliberately  and  malici- 
'  oufly,  and,  in  the  terms  of  the  indictment, 

*  with  malice  aforethought.  That  he  killed 
'  him  is  a  truth  beyond  difpute ;  and  he  who 

*  takes  away  the  life  of  another,  is  pre  fumed 
'  to  have  taken  it  away  deliberately  and  ma- 
c  licioufly,  till  it  fhall  appear  to  have  been 

*  the  effect  of  neceffity,  of  accident,  or  of 

*  fudden  pqfjion for  as  neceffity  will  juftify, 

*  and  accident  excufe  the  fact,  an  ungovernable 
9  t ran/port  of  pajjion  will  fo  far  alleviate  the 
9  crime,  as  to  make  that  which  would  other- 
9  ways  have  been  murder  and  a  capital  offence* 

*  Lord  Byron's  trial,  p.  37. 
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r  6S  1 

*  manflaughter  only,  which  faves  the  life  of 

*  the  offender.    This  is  a  condefcenfion  the 

*  law  fhews  to  the  frailties  of  the  human 
c  mind,  which,  upon  great  and  fudden  occa- 

*  lions,  cannot  command  itfelf,  or  maintain 
c  its  reafon.' 

The  panel,  in  the  laft  place,  comes  now 
to  confider  the  law  of  Scotland,  which  he 
hopes,  both  for  his  own  fake,  and  that  of  his 
country,  will  be  found  to  be  not  Angularly 
abfurd  and  unmerciful,  but  that  it  adopts  the 
fame  j uft  and  humane  diftindtion.  Slaughter 
of  aforethought  felony  was  anciently,  as  well 
as  now,  capital  by  the  law  of  this  country; 
but  Daughter  on  a  fudden  quarrel  and  pro- 
vocation was  not  capital ;  it  was  called  cbaude 
melle,-  and  the  flayer  had  relief  by  the  privi- 
lege of  girth  and  fanctuary  ;  in  the  fame  way 
as  the  flayer  had  relief  by  the  privilege  of  the 
city  of  refuge  among  the  Jews,  and  as  he  has 
by  the  benefit  of  clergy  among  the  Englifh. 
It  is  of  no  confequence  in  what  form  a  man 
is  freed  of  punifhment,  if  he  be  freed. 

The  counfel  for  the  profecutors,  in  their 
information,  is  pleafed  to  deny,  that  chaitde 
melle  was  not  capital  by  our  old  law;  and  in 
fupport  of  this  pofttion  adduces  fome  of  the 
arguments  urged  in  the  above-mentioned  in- 
formation for  Mr.  Carnegie's  profecutors, 
which  are  founded  chiefly  on  mifconft ruc- 
tions of  fome  parts  of  our  old  law  ;  at  the  fam 
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time  he  fays,  it  is  a  matter  of  no  great  con- 
fequence,  whether  it  was  fo  or  not;  becaufd 
he  fays,  and  truly,  that  the  adb  1 66 1  mult 
regulate  the  matter.  All  the  arguments  ufed 
to  prove  that  chaude  melle  was  capital  by  our 
old  law,  are  fully  and  molt  fatisfactorily  con- 
futed in  the  *  above-mentioned  information 
for  Mr.  Carnegie  ;  to  which  the  panel  begs 
leave  fo  far  to  refer,  contenting  himfelf  with 
ingroflmg  the  different  old  ftatutes  we 
have  upon  that  fubject  verbatim,  and  in  their 
order. 

James  I.  pari.  3.  act  51.  intituled,  of  fore- 
thought felony  and  chaude  melle  ftatutes, 
6  That  as  foon  as  any  complaint  is  made  to 

*  iuftices,  flieriffs,  bailies,  &c.  they  (hall  in- 

*  quire  diligently,  i.  e.  without  ony  favour, 

*  gif  the  deed  was  done  upon  forethought 

*  felony,  or  throw  fudden  chaude  melle,  and  gif 

*  it  be  found  forethought  felony,  the  life  and 

*  goods  of  the  trefpaffer  to  be  in  the  King's 

*  will :  and  gif  the  trefpafs  be  done  of  fudden 
'  chaude  ??iel!e,  the  party  fkaithed  fhall  follow, 
'  and  the  party  tranfgrefibr  defend  after  the 
f  courfe  of  the  old  laws  of  the  realm.' 

James  I.  pari.  6.  act  89.  intituled,  c  The 

*  Manflayer  fuld  be  purfued,  until  he  be  put 

*  forth  of  the  realm,  or  brought  again  to  the 
'  place  of  the  flauchter.'  (The  a£t  appoint- 


*  From  p.  68.  to  p.  92. 
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ing  the  method  of  purfuing  man  flayers)  fta- 
tutes,  •  That  quhairever  he  happens  to  be 
c  taken,  that  fcherifies,  Auart,  or  bailie  of  the 

*  regality,  fall  fend  him  to  the  fefij  rifles  of 
'  the  next  fchiriffdom,  the  quhilk  fall  receave 
e  him,  and  fend  him  to  the  next  fchiriffe,  and 

*  fwa  forth  from  fchiriffe  to  fchiriffe,  quhill 
6  he  be  pat  to  the  fchiriffe  of  the  fchire  where 
6  the  deede  was  done  ;  and  there  fall  the  law 

*  be  miniftred  to  the  partee,  and  gif  it  be 
i  forethought  felony  he  fall  die  therefore! 

James  f,  pari.  6.  aft  95.  intituled,  *  Of 

*  inquifition  of  forethought  fellonie  to  be 
<  taken  by  an  affile,'  ftatutes,  <  That  the  of- 
'  ficeares  (/.  e.  the  judges  ordinary)  fall  give 
'  them  the  knowledge  of  an  affize,  qubidder 
6  it  be  forethought  fellonie,  or  fuddainelie 
'  done  :  and,  gif  it  be  fuddainelie  done,  de- 

*  maine  them  as  the  law  treaty's  of  before; 
c  and,  gif  it  be  forethought  fellonie,  demaine 
'  them  as  lav/  will.' 

James  III.  pari.  5.  aft  35.  intituled,  '  Of 

*  flauchter  or  forethought  fellonie  of  fuddain- 
'  tie  and  flying  to  girth.'  '  Item,  becaufe  of 
4  the  efchewingof  great  flauchter,  quhich  has 
'  been  richt  commoun  amang  the  King's 
6  Hedges  nov/e  of  lait,  baith  of  forethought 
1  fellonie,  and  of  fuddaintie ;  and,  becaufe  mo- 

*  nie  perfons  commit  flauchter  upon  fore- 
6  thought  fellonie  in  truft,  they  fall  be  de- 
4  fended  through  the  immunitie  of  the  halie 
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»  kirk  and  girth,  and  paffis  and  remain  is  hi 
'  fancluarees,  it  is  thought  expedient  in  this 

*  prefent  parliament,  for  the  ftanching  of  the 

*  faid  flauchters  in  time  coming,  quhairever 

*  Jlauchter  is  commit  ted  on  forethought  f ethnic  9 
'  and  the  committer  of  the  faid  flauchter 

*  paffis  and  puttis  him  in  girth  for  the  fafe- 

*  tie  of  his  perfone,  the  fcheriffe  fall  cum  to 

*  the  ordinar  in  places,  quhair  he  lies  under 

*  his  jurifdidtion,   and  in  places  exempt  to 

<  the  lords  mailers  of  the  girth,  and  let  them 
6  wit  lick  a  man  has  committed  fick  £ 
'  crime  on  forethought  fellonie,  tanquam  in- 

*  Rdiator  et  per  indujiriam>  for  quhilk  the  law 

*  grantis  not,  nor  leavis  fick  perfons  to  joy  is 
'  the  immunities  of  the  kirk.   And  the  fche- 

<  riffe  fall  require  the  ordinar  to  let  a  knaw- 
f  ledge  be  taken  be  an  affife  on  fifteen  daie$, 
4  quhidder  it  be  forethought  fellonie  or  not ; 

*  and  gif  it  be  founden  forethought  fellonie, 
?  to  be  puniflit  after  the  the  kinges  laws : 
c  And  gif  it  be  founden  fuddentie ,  to  be  rejlorit 

*  again  to  the  freedom  and  immunitie  of  the 
c  of  the  balie  kirk  and  girth.' 

James.  IV.  pari.  3.  act  28.  intituled, 
'  Anent  manflayers,  taken  or  fugitive,  fta- 
tutes,  '  That  where  onie  happens  to  be  flain 

<  within  the  realme,  the  qaanflayer  fall  be 

*  perfeived  (in  a  certain  manner)  and  quhair- 
(  ever  he  happens  to  be  certane,  that  the 
1  fcheriffe  fall  incontinent  fend  him  to  the 
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*  next  fcherifFe,  and  fwa  foorth  quhile  he  be 

*  put  to  the  fcherifFe  of  the  fchire  quharr  the 
c  deed  was  done,  and  there  fall  juftice  be  in4 
■c  continent  done;  and  gif  it  be  forethought 
c  fellonie  to  die  therefore/ 

James  V.  pari.  4.  act.  23.  intituled,  <  The 
6  mailers  of  the  girth  fu!d  mak  deputes  quha 

*  fuld   deliver   malefactours   that   may  not 

*  bruik    the    priviledge    thereof/  ftatutes, 

*  That  they  fuld  halden  in  all  time  coming, 

*  to  deliver  all  committers  of  Jlauthter  upon 
4  forethought  fellonie,  that  flies  to  girth,  and 

*  uthers  trefpaffers  that  breakis  the  famen, 

*  and  may  not  bruik  the  priviledge  thereof, 

*  conform  to  the  common  law,  and  the  act 
c  of  parliament  maid  thairupon,  of  before  to 

*  the  kings  officires  afkand   and  defereand 

*  them  to  underly  the  law/ 

As  to  the  act  t 66 1,  which  is  no  doubt 
the  ftanding  regulating  ftatute  in  this  coun- 
try with  regard  to  homicide,  the  panel  is 
advifed  that  it  is  deciiive  for  him,  as  it  puts 
our  law  much  upon  the  fame  footing  with 
that  on  which  the  law  of  England  ftands. 

The  title  of  this  act  is  '  Concerning  the  fe- 

*  veral  degrees  of  cafual  homicide/  Its 
words  are,  *  Our  Sovereign  Lord,   &c.  for 

*  removing  of  all  queftion  and  doubt  that 

*  may  arife  hereafter  in  criminal  purfuits  for 
"*  flaughter,  ftatutes  and  ordains,  That  the 
tf  cafes  of  homicide  after  following,  viz.  ca- 

<  fual 
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4  fual  homicide,  homicide  in  lawful  defence, 

<  ,  .  :d  homicide  committed  upon  thieves  and 

*  robbers  breaking  houfes  in  the  night ;  or 

*  in  cafe  of  homicide  the  time  of  mafteply 
«  depredation,  or  in  the  purfuit  of  denounced 

<  or  declared  rebels  for  capital  crimes,  or 
f  of  fuch   who  affift  and  defend   the  re- 

*  bels    and  mafterful  depredators  by  arms, 

*  and  by    force   oppofe    the    purfuit  and 

*  apprehending  of  them,   which  mall  hap- 

*  pen  to  fall  out  in  time  coming,  nor  any 
f  of  them  mail  not  be  punifhed  by  death  ; 
«  and  that  notwithstanding  of  any  laws  or 

*  adis  of  parliament,  or  any  practice  made 
'  heretofore,  or  obferved  in  punifhing  flaugh- 

*  ter  :  But  that  the  manflayer,  in  any  of  the 

*  cafes  aforefaid,  be  affoilzied  from  any  cri- 

*  minal  purfuit  purfued  againfl  him  for  his 
«  life  for  the  faid  llaughter,  before  any  judge 
4  criminal  within  this  kingdom.  Providing 
c  always,  that  in  the  cafe  of  homicide  cafual, 
«  and  of  homicide  in  defence,  notwithftand- 

*  ing  that  a  flayer  is  free  from  capital  pu- 

*  nilhment,  yet  it  mail  be  liefome  to  the  cri- 

*  minal  judge,  with  advice  of  the  council,  to 

*  fine  in  his  means  to  the  ufe  of  the  defunct's 
«  wife  and  bairns,  or  neareft  of  kin,  or  to 
f  imprifon  him.     And  his  Majefty,  with 

<  advice  aforefaid,  declares,  that  all  decifions 

*  given  conform  to  this  act,  fince  the  1 3  Fe- 
«  bruary  1549  years,  jfhail  be  as  Efficient  to 

'  fecure 
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*  fee u re  all  parties  interefted,  as  if  this  pre- 
c  fent  a 61  had  been  of  that  date;  and  that  all 
c  cafes  to  be  decided  by  any  judges  of  this 

*  kingdom  in  relation  to  cajual  homicide  in  de- 
'  fence,  committed  at  any  time  heretofore, 

*  fhall  be  decided  as  is  above  exprefTed.' 

*  The  paffage  quoted  from  Skene,  to  prove 
he  thought  chaude  melle  capital  by  our  eld 
law,  is  abfolute  nonfenfe  as  it  ftands  ;  inftead 
of  thefe   words,   c  Or  cafuai  homicide  by 

*  chaude  melle,  the  reading  ought  to  be 
c  not  cafuai ly,  or  by  chaude  melle,'  other- 
wife  he  contradicts  himfelf,  and  cites  acts  of 
parliament  which  prove  the  contrary  of  his 
pofition ;  and  like  wife  he  would  contradict 
what  he  fays  in  his  treatife  de  veriorum  fg- 
nificatione  under  chaude  melle,  which  he  ob- 
ferves  is  in  Latin  rixa :  '  A  hot  fudden  tul- 

*  zie  or  debate,  which  is  oppofed  as  contrary 
'  to  forethought  felony ;  and  cites  the  aft 
of  James  I.  But  how  is  it  contrary  or  oppo- 
lite  to  forethought  felony  in  our  law,  if  the 
effeft  or  punimment  of  both  be  the  fame. 
And  upon  the  words,  forethought  felony,  he 
fays,  *  Foirthoct  felony,  precogitata  indicia, 

*  quilk  is  done  and  committed  wittinglie 
c  and  willinglie,  after  deliberation  and  fet 
6  purpofe,  it  is  different  from  chaude  melle, 
e  qui  ut  fcribit  Cicero,  c.  i.  offic.  In  omni 

*   Infor.  p.  33. 

f  in- 
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«  injuftitia  per  multum  intereft  utrum  p<?y- 

<  tarbatione  atiqua  animi,  quae  plerumq;  brevis 
«  eft  et  ad  tempus,  an  confulto  et  cogitato  fiat 

*  injuria  ieviora,  enim  fun*  ea,  quag  repentino 
€  aliquo  motu   accidunt,   quarri    quae  me- 

*  ditata  et  preparata  inferuntur.'  From 
which  it  is  evident,  that  the  authority  of 
Skene  is  point  blank  againft  the  profecutors 
on  this  queftion.  *  And  to  the  fame  purpofe, 
Sir  James  Balfour,  Lord  Prefident  of  the 
Court  of  Seffiop,  in  his  praclics,  under  the 
title  Slaucbter,  gives  the  following  fummary 
of  our  old  law,  even  before  the  ftatutes  above- 
mentioned  :  And  it  is,   to  wit,    '  That  na 

*  ilauchter  done  be  chance  or  chande  melkj 

<  SOULD  BE  CALLIT  MURDER,  for 
«  all  murder  is  COMMITTIT  OF  FOIR- 

<  THOCT  FELONIE,  &c.'  Thefe,  and 
many  other  authorities  that  might  be  quoted 
from  our  mo  ft  ancient  law-books,  fuch  as 
Regiam  Majejlatcm,  make  it  clear  as  the  me- 
ridian fun,  that,  for  many  centuries  before 
the  act  1 66 1,  (laughter  on  a  fuddenty  was 
not  capital  by  the  law  of  Scotland ;  but  that 
it  was  put  on  the  fame  footing  on  which  it 
Hands  in  England,  where  it  had  relief  by  the 
benefit  of  clergy;  which,  though  at  fir  ft  too 
much  confined,  has  for  ages  paft  been  ex- 
tended to  all  forts  of  perfons. 


*  Inform,  p.  5x2. 
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As  It  is  clear  from  the  above  recital  of  the 
flatutes  previous  to  this  act,  that  the  diftinc- 
tion  betwixt  (laughter  of  forethought  felony, 
and   flaughter    on    fudden    provocation  or 
chaude  nmie>  took  place  in  this  country  ;  and 
as  that  dillinction  is  founded  upon  the  prin- 
ciples of  j uft ice  and  humanity,  it  is  imporTi- 
ble  to  believe  it  was    meant  to  be  abro- 
gated in    1 66 1,    when  our   law  had  ob- 
tained to  fome  degree  of  maturity,  and  the 
notions  of  our  judges  and  lawyers  muft  have 
been  much  more  liberal  than  they  had  been  in 
former  times  :  accordingly  the  act  1 66 1 ,  was 
by  no  means  intended  to  be  feverer  than  our 
former  laws ;  on  the  contrary,  it  gives  a  more 
certain  and  conliftent  remedy  than  that  of 
girth  and  fa 'actuary,  by  difcharging  the  ca- 
pital punimment  to  be  inflicted;  and,  at  the 
fame  time,  wifely  provides,  that  blood ihed, 
where  an  excefs  had  been  committed,  mould 
not  efcape  altogether,  but  be  punifhed  arbi- 
trarily,   according  to  the  circumftances  of 
the  cafe. 

This  act  is  a  tranfeript  of  an  act  that  palled 
in  1649,  during  the  usurpation.  Its  title 
above-mentioned,  it  is  clear,  was  not  put 
upon  it  unadvifedly ;  for  it  is  verbatim  the 
fame  with  the  title  of  the  act  1649  ;  and  the 
title  itfelf  dsmonftrates.  that  by  cafual  homi- 
cide was  not  underftood  homicide  purely 
accidental ;  for  it  is  palpable  that  fuch  homi- 
K  cid© 
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cide  admits  of  no  degrees,  and  is  no  ways 
punimabie.  But  the  aft  makes  ufe  of  cafual 
homicide  in,  the  title  as  a  general  term  that 
comprehends  all  homicide  not  committed 
from  felony  aforethought,  as  a  term  that  - 
comprehends  not  only  homicide,  purely  ac- 
cidental or  per  infortunium  ;  but  homicide  on 
fudden  provocation,  homicide  in  defence, 
&c.  all  which  kinds  of  homicide,  as  already 
jfaid,  may,  with  great  propriety,  be  termed  ca- 
fual ;  for  the  meeting  of  parties  was  cafual, 
jtheir  quarrel  cafual,  and  even  the  ftroke  or 
wound  may  not  improperly  be  faid  to  be 
cafual,  feeing  it  was  not  the  confequence  of 
deliberation  and  deftgn,  but  of  a  mechanical 
impulfe  of  nature,  and  given  cafu  magis  quam 
euoluntate. 

It  appears  from  the  act,  that  either  fome 
abufes  had  crept  in,  or  fome  doubts  had  been 
entertained,  which  it  was  defirous  to  correct 
and  remove  5  and  it  does  correct  and  remove 
them  if  the  panel's  interpretation  be  juft,  as 
far  as  any  law  could  do  3  for  it  leaves  preme- 
ditated murder  to  be  punifhed  capitally  as 
formerly,  It  difcharges  other  kinds  of  ho- 
micide to  be  punifhed  with  death ;  but,  at 
the  fame  time,  as  'exceffes  might  very  rea- 
dily be  committed,  it  referves  a  power  to 
the  Judges  of  this  Court,  to  inflict  an  arbi- 
trary punifhment  in  fuch  cafes,  and  nothing 
gan  fcfj  Utter  fenfe.     Our  law  is,  by  this 
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ftatute,  ptlt  upon  a  frill  better  footing  than 
the  law  of  England  ;  for,  by  that  law,  man- 
slaughter now-a-days  always  efeapes  with  an 
elufory  punifhment,  though  circumliances 
muft  very  often  call  for  a  real  one. 

To  maintain  that  by  cafual  homicide, 
the  ad;  means  homicide  per  infortunium,  is 
extravagant  to  the  higheft  pitch.  The  very 
title,  as  already  faid,  demonstrates  the  con- 
trary; and  fo,  in  a  peculiar  manner,  does  the 
laft  provifo,  6  That  all  cafes  to  be  decided  by 
'  any  judges  of  this  kingdom,  in  relation  to 

*  cafual  bofnieide  in  defence,  committed  at  any 
c  time  heretofore,  mall  be  decided  as  above 

*  exprerTed.'  This  affords  another  invincible 
argument  to  prove,  that  the  act  by  cafual 
homicide  did  not  underftand  homicide  per 
infortunium^  but  homicide  committed  in  ri>:a9 
or  on  a  Hidden  quar*-]  ipA  from  this  it 
likewife  follows,  that  there  is  nothihg  in  an 
obfervation  made  by  the  profecutors,  '  *  That 

*  if  the'  legiflator  had  meant  and  intended* 

*  that  wilful  and  intentional  homicide,  com- 
'  mitted  on  fuddenty,  was  not  to  be  punifhed 
e  capitally,  it  would  not  have  been  particu- 

*  larly  mentioned  $  for  it  is  particularly  men- 
tioned as  cafual  homicide  in  defence,  which  can- 
not poffibly  mean  any  thing  elfe.  The  act 
wifely  does  not  enter  into  a  minute  explana- 
tion of  what  mould  be  reckoned  cafual  ho- 

*  Profecutors  Inform,  p,  7. 
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micide,  and  what  homicide  from  felony  afore- 
thought, for  it  is  impoffihle  by  general  rules 
to  afcertain  them  ;  circumftances  only  can  do 
it  ;  but  it  is  clear  as  funfhine,  that  this 
ftatute  ties  up  the  hands  of  the  Judges  of 
this  Court,  from.punifhing  with  death  homi- 
cide that  fhall  appear  not  to  be  committed 
from  felony  aforethought,  but  on  a  fudden 
provocation  ;  though  it  very  properly  allows 
them  to  inflift  an  arbitrary  puniihment 
where  there  has  been  an  excefs,  or  other 
circumftances  that  require  it. 

The  panel  having  thus  ftated  what  he 
takes  to  be  the  doctrine  of  the  law  of  Mo- 
fes,  of  the  Roman  law,  of  the  commentators 
on  that  law,  of  the  law  of  England,  and 
the  law  of  Scotland  j  and  proved,  he  is 
hopeful,  that  they  all  agree  in  this,  that  ho- 
micide on  a  fudden  quarrel  and  provocation 
is  not  to  be  punifhed  with  death  ;  he  (hall 
now  proceed  to  confider,  how  far  that  doc- 
trine will  avail  him  in  this  cafe ;  or,  in 
other  words,  to  fhew,  that  the  provocation 
he  received  from  Lord  Eglinton  was  fuf- 
iiclent  to  excufe,  either  in  whole  or  in  part, 
the  homicide  charged  again  ft  him,  fuppof- 
ing,  but  not  admitting,  that  he  committed 
it  intentionally,  as  the  indictment  alledges. 
re  the  panel  .vnuft  again  call  atten- 
to  the  different  fteps  of  Lord  Eglin ton's 

con- 


[    77  ] 

conduft,  and  of  his  own,  as  fet  forth  in  the 
indi&ment. 

And,  i  ft,  It  is  admitted  that  Lord  Eglin- 
ton,  not  the  panel,  was  the  provoker,  or 
auffior  rixte,  which,  in  all  cafes  of  this  kind, 
is,  and  always  ought  to  be  held,  a  very  ma- 
terial circumftance. 

2dly,That  the  panel  received  feveral  verbal 
injuries  from  Lord  Eglinton,  having  been 
charged  with  hunting  in  breach  of  promife,  and 
a  demand  made  upon  him  for  his  gun,  which, 
every  man  knows,  and  mult  feel  to  be,  inju- 
rious and  affrontive.  That  verbal  injuries 
alone  are  fufficient  to  juflify  or  excufe  ho- 
micide, the  panel  never  maintained  ;  a  great 
part  of  the  argument  in  the  information  of 
the  profecutors  proceeds  upon  fuppofition 
that  he  had ;  but  it  is  a  miftake :  fome 
lawyers  have  indeed  thought  fo ;  but  the 
contrary  is  no  doubt  the  better  opinion  ;  for 
verbal  injuries  may  be  ealily  avoided,  and 
completely  redrefled  by  retortion  ;  but  the 
panel  does  maintain,  that  in  computing  what 
amounts  to  furiicient  provocation,  verbal  in- 
juries are  to  be  taken  into  the  fcale.  He  has 
no  occalion  to  plead  the  point  higher,  for  it 
is  not  pretended  that  upon  receiving  the  ver- 
bal injuries  juft  now  mentioned  he  fired  his 
piece,  or  even  (hewed  any  refentment;  the 
fact  is,  that  he  did  not  even  fail  in  refpecl, 
but  with  much  civility  and  fubmiffion  en- 
3  dea- 
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deavoured  to  foften  his  Lordfhip,  and  abate 
the  paffion  to  which  he  had  been  initigated 
by  Bartleyrnore. 

3dly,  Lord  Eglinton  foon  proceeded  to  a 
real  injury,  by  advancing  upon,  and  aflfault- 
ing  the  panel,  in  order  to  take  by  force 
that  gun  which  was  his  lawful  property  and 
poffeffion.  In  order  to  constitute  a  real  in- 
jury, it  is  not  neceffary  that  hands  be  kid  on, 
or  blows  given;  it  is  a  real  injury,  if  a  hand 
be  lifted,  or  a  cane  ihaken  over  a  man's 
head,  1  *  Si  quis  pulfatus  quidem  non  eft, 
c  verum  mantis  adverjits  eum  levatce>  et  fsepe 
*  territus  qur.fi  vapulaturus,  non  tamen  per- 
c  cufiit  utili  injuriarum  actione  tenetur."  And 
by  parity  of  reafon,  the  advancing  upon  a 
man,  and  obliging  him  to  retire,  in  order  to 
avoid  being  feized,  or  thrown  down,  mull: 
be  a  real  injury. 

4thly,  It  is  alledged  in  the  indictment* 
that  the  panel  told  Lord  Eglinton,  that  he 
would  not  give  up  his  gun,  but  would  fooner 
fhoot  him ;  and  afterwards  confirmed  this 
warning  by  an  oath,  his  paffion  being  by 
that  time  roufed  by  the  continuance  of  the 
affault. 

5thly,  The  panel  retired  for  a  confider'able 
time  and  fpace  from  before  Lord  Eglinton* 


f  L.  15.  par.  1.  ff.  de  injuf. 
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6thly,The  panel  in  retiring  was  thrown  down 
with  violence  upon  his  back  and  this  fall,  in 
the  eye  of  law  and  reafon,  muft  be  held  to  have 
been  given  him  by  LordEglinton,  for  it  was  his 
Lordfhip's  affault  that  drove  the  panel  upon 
the  ftone  that  was  the  immediate  occafion  of 
his  fall  ;  and  therefore,  it  was  in  reality  his 
Lordlhip's  act :  fuppofe  the  panel,  inflead  of 
being  thrown  by  this  fall  upon  his  back 
among  fand,  had  been  precipitated  from  a 
height,  and  drowned  in  the  fea,  or  bruifed 
to  death  among  rocks,  would  not  Lord  Eg- 
Jinton  have  been  anfwerable  for  his  death  ? 
moft  certainly ;  and  his  Lordfhip  would  at 
lead  have  been' guilty  of  culpable  homicide, 
as  he  was  verfans  in  re  illicit  a  >  and  had  no 
title  to  take  the  panel's  gun  by  force ;  and 
therefore  the  panel  was  intitled  to  refent 
this  fall,  as  being  the  act  of  Lord  Eglinton, 

ythly,  The  indictment  does  not  al ledge 
that  the  panel  fired  his  piece  till  he  could 
retire  no  more  :  it  is  evident  that  he  was  far 
from  being  in  a  hurry  to  fire  his  piece. 
He  once  and  again  threatened  that  he  would 
do  fo  ;  but  that  was  plainly  only  to  intimi- 
date for,  it  is  not  pretended,  that  he  fired 
till  he  fell,  till  he  could  retire  no  more,  and 
till  he  was  more  violently  agitated  and  irritated 
by  that  accident. 

8thly,  It  will  be  confidered,  that  it  is  not 
pretended  the  panel  had  any  time  to  cool  or 

reflect, 
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rcfled,  for  the  indiclment  fets  forth,  that  the 
piece  was  fired  upon  his  fall. 

9th!)7,  The  place  where  the  panel  was 
mould  be  conlidered.  It  is  admitted  he  was 
alone  on  the  fea-fhore,  where  he  could  not 
have  the  interpofition  of  a  magiftrate,  or  the 
fuccour  of  neighbours  to  affift  him. 

lothly,  It  is  not  pretended  that  the  panel 
had  any  other  weapon  than  his  gun.  When 
a  man  is  aiTaulted,  or  otherways  injured,  and 
has  a  variety  of  weapons  about  him,  fome 
lethal,  fome  not,  there  may  be  reafon  for 
alled?in£  that  he  commits  an  excefs,  if 
he  utes  the  lethal,  without  firft  trying  what 
the  lefs  hurtful  will  do  :  but  this  will  not 
apply  to  the  panel's  cafe,  as  he  had  no  other 
weapon  but  his  gun  ;  and  the  fevereft  crimi- 
nalilts  hold,  that  no  excefs  can  be  charged 
againft  a  man  who  ufes  the  only  weapon  that 
he  has.  Carpzovius  himfelf  is  exprefs  upon 
this.  After  inculcating  in  general,  that  the 
defence  mould  be  proportioned  to  the  offence; 
he  adds,  '  *f-  Quod  tamen  verum  eft,  nifi  ag- 

*  grefforis  robur  et  fortitudo  fuppleat  quod 
c  armis  ipfius  deeft,  aut  aiiud  non  fit  in  p?"o??2ptu 
6  zpfi  injultato  ad  defendendum  telum.  Si  enim 
c  multo   major,    robuftior  et   fortior  fuerit 

*  agreffor  quam  provocatus,  etiam  duriori  telo 
6  hie  ilium  occidere  vel  debilitare  poteft  im- 

t  P.  1.  Qi  29,  ni  25,  26,  27. 

*  punc 
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,  *  pune  et  fi  aggreffor  folo  pugno  vel  manu  va- 

*  cua  infultum  faciat,  aut  baculo  invadit  ali- 

*  quern,  cui  inpromptu  non  fit  aliud  inflru- 
c  mentum,  quam  gladius,  is  bene  tueri  fe  illo 

*  gladio  poteft,  neque  dicetur  moderationem 
c  inculpate  tutelae  excedere.'  Nothing  can 
be  more  in  point  than  this  pafTage,  and  n um- 
ber! efs  authorities  are  quoted  in  fupport  of 
its  doctrine. 

If  fuch  a  fuit  of  injuries,  verbal  and  real, 
do  not  amount  to  fufficient  provocation,  the 
panel  is  at  a  lofs  to  comprehend  what  will. 
He  is  perfuaded,  that  every  unprejudiced 
perfon  will  be  fenfible  that  they  do.  How- 
ever, for  further  fatis faction,  he  ih all  produce 
feveral  authorities,  both  foreign  and  do  medic, 
to  prove  that  pofition. 

Real  injuries,  not  near  fo  atrocious,  have 
been  again  and  again  adjudged  in  England  to 
be  fufficient  provocation:    '  f\  Neither  can 

*  he/  fays  Hawkins,  6  be  thought  guilty 
6  of  a  greater  crime  (viz,  manflaughter) 
\  who,  finding  a  man  in  bed  v/ith  his  wife, 

*  or  being  actually  ftruck  by  him,  or  pulled 
'  by  the  nofe,  or  filliped  upon  the  forehead, 

*  immediately  kills  him ;  or  who  happens  to 

*  kill  another  in  a  contention  for  the  wall,  or 

*  in  the  defence  of  his  perfon  from  an  un- 
f  lawful  arreft.'  And  he  cites  reports  for 
proving  everyone  of  thefe  pofitions,and  feveral 

*  Pleas  of  the  Crown,  vol.  i.  p.  8?..  in  fine. 

L  others 
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others  to  the  fame  purpofe,  which  the  panel 
fhall  not  tranfcribe ;  but  (hall  only  obferve, 
that  Baretti  was  very  lately  acquitted,  though 
it  was  proved,  and  indeed  not  denied,  that 
he  had  ftabbed  a  man  with  a  knife,  and  the 
only  provocation  was  moving  him  off  the 
pavement  into  the  ftreet.  The  panel  fub- 
mits,  if  the  provocation  he  received  was  not 
more  than  a  fillip  on  the  forehead,  &c. 

And  feveral  perfons  have  been  acquitted  for 
homicide  in  this  country,  where  the  provo- 
cation was  not  greater  or  fo  great :  for  the 
argument  upon  which  Finhaven  was  ac- 
quitted, was,  *  '  that,  if  he  had  killed 
'  Bridgeton  after  the  provocation  above  fet 
'  forth,  it  would  have  been  conftruc~ted  only 

*  as  cafual  or  culpable  homicide.'  Now  the 
provocation,  fet  forth  in  his  defences,  was, 
that  he  had  been  thrown  into  a  kennel  by 
Bridgeton.  But  the  libel  in  that  cafe  was, 
and  could  not  but  be,  found  relevant,  be- 
caufe  the  fpecial  matter  for  the  panel  was 
not  admitted  as  it  is  in  this  indictment. 

In  the  cafe  of  William  Hunt,  mentioned 
by  the  profecutors,  the  court  did,  *  §feparatim, 
6  find,  that  the  ftroke  being  given  in  rixa  or 
'  a  tumult,  when  the  defunct  was  author  of 

*  the  tumult  or  rixa  hirnfelf,  or  that  the 

*  ftroke. was  given  in  defence  of  the  panel, 

*  See  his  Information  in  the  trial,  p.  37,  38. 
§  See  their  Inform,  p,  42. 

*  or 
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<  or  any  of  his  fellow-foldiers  when  attacked, 
'  relevant  to  reftrict  the  libel  to  an  arbitrary 
c  puni/hrnent.' 

And  in  the  cafe  of  Enfign  Bruce  in  1690, 
the  court  (  found  this  defence,  that  the  panel 

*  was  aflaulted  by  the  robber,  who  cried  Fire 

*  upon  the  dogs,  or  the  like  expreffions,  be- 

*  fore  any  intimation  was  made  to  them  that 
'  the  guard  was  come  up,  relevant  to  reftridt 

*  the  libel  anent  the  flaughter  to  an  arbitrary 

*  punimment.' 

And  in  the  cafe  of  Bruce  of  Auchinbowie 
in  the  year  1709,  the  diftindtion  betwixt 
murder  and  man  flaughter  was  exprefly  ad- 
mitted by  the  judges  of  this  court.  Bruce, 
the  panel,  there  pleaded  her  Maje  fly's  adt  of 
indemnity,  in  bar  of  the  profecution  i  to 
which  it  was  anfwered,  that  wilful  murder 
was  excepted  from  the  indemnity.  But  it 
was  replied,  that  the  exception  in  the  act  of 
indemnity  only  refpected  murder  or  felony 
aforethought,  not  flaughter  committed  on 
fuddenty ;  and  the  interlocutor  of  the  court 

*  fuftained  the  defence  of  her  Majefty's  moft 

*  gracious  act  of  indemnity,   proponed  for 

*  the  faid  panel,  relevant  to  elide  the  faid 

*  libel.'  Does  not  this  decifion  acknowledge, 
in  the  moft  exprefs  terms,  that  there  was  a 
difference  in  our  law  betwixt  murder  and 
manflaughter  ? 


But 
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But  the  cafe  on  which  the  panel  chiefly  relies,, 
and  to  which  he  in  treats  the  utmoffc  attention,  is 
that  of  Peter  Maclean  in  171  o,  which  is  pre- 
cifely  fimilar  to  the  prefent.  In  that  cafe  the 
interlocutor  was  in  thefe  words :  '  Find  the 
'  indictment  relevant  to  infer  the  pains  of 

*  death,  and  fuflain  the  defence  proponed  for 
'  the  panel  in  thefe  terms,  that  the  defundl 

*  quarrelled  the  panel  under  the  name  of 
c  rafcal,  how  durfi  he  carry  a  fowling-piece, 
'  and  that  if  the  prince  had  his  own,  he  durft 
c  not  do  fo ;  and  adding  thefe  words,  that 

*  her  Majefty  was  but  a  whore,  and  there- 
€  upon  ajjaulted  the  panel  for  taking  the  CA- 

*  RAB1NE  from  him,  relevant  to  rcftridt  the 
'  libel  to  an  arbitrary  puniihment.' 

The  panel  is  advifed,  that  this  cafe  is  not 
fo  ftrong  as  his ;  for  it  is  not  alledged,  that 
Maclean  had  retired,  or  that  he  had  been  ir- 
ritated by  a  fall  before  he  fired ;  both  which 
circumftances  occur  in  the  panel's  cafe,  and 
mud  plead  ftrongly  in  his  behalf  with  every 
unprejudiced   heart.    The  profecutors  fay, 
this  cafe  does  not  apply,  becaufe  the  gun 
Maclean  had  was  the  King's ;  but,  if  fuch  a 
circumftance  could  have  any  influence,  it 
would  make  Maclean's  cafe  rather  ftill  more 
ferviceable  to  the  panel ;  for,  if  a  man  may 
kill  another  in  defence  of  a  gun  that  is  not 
his  property  but  only  his  poiTeffion,  a  fortiori 
may  he  kill  in  defence  of  a  gun  that  is  not 
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only  in  his  pofleffion,  but  is  his  property ; 
however,  it  would  feem,  that  it  was  a  fowl- 
ing-piece Maclean  had  ;  but  this  is  of  no 
confequence. 

The  panel  now  comes  to  the  fecond  thing 
propofed,  which  was  to  mew,  that  if  a  homi- 
cide was  committed  in  this  cafe,  it  was  jufti- 
fiable,  or  at  leaf!  excufable,  becaufe  com- 
mitted in  lawful  defence  againft  an  attack 
upon  property,  honour,  and  life ;  and  to  ward 
off,  repel,  and  prevent  a  danger  imminent  to 
all  the  three. 

A  man,  it  is  certain,  owes  many  duties  to 
his  neighbour  ;  but  it  is  certain,  that  he  like- 
wife  owes  many  duties  to  himfelf ;  and  that 
thefe  laft  are  prior,  and  paramount  to  the  for- 
mer ;  for  which  reafon,  it  is  obvious,  that  a 
man  not  only  may,  but  that  he  ought  to  pre- 
ferve  his  own  life,  when  attacked,  though  at 
the  expence  of  the  aggreflbr's  ;  and  that  it  is 
not  only  lawful  for  him  to  do  fo,  but  that  he 
is  blameable  if  he  does  not.  His  blame,  per- 
haps, is  carried  too  far  by  fome  cafuifts,  who 
maintain,  that  a  man  who,  rather  than  a  kill 
another,  fuffers  himfelf  to  be  killed,  is  felo  de 
Je,  or  guilty  of  fuicide;  but  he  is  certainly 
highly  blameable,  as  he  has  tranfgreffed  the 
duty  he  owes  to  himfelf,  which  is  prior  and 
preferable  to  that  he  owes  to  others.  This  is 
obvious  and  indifputably  clear  from  the  defire 
of  felf-prefervation,  which  is  implanted  in  all 

animals, 
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animals,  and  is  ftrongly  enforced  by  the  fear 
and  abhorrence  of  death  and  deftru&ion, 
which  they  all  feel  in  the  ftrongeft  degree ; 
whereas  the  duty  men  owe  to  one  another 
is  not  near  fo  powerfully  inculcated.  If  there 
be  an  original  and  moral  fenfe  of  it,  daily 
experience  teaches,  that  it  may  be  weakened 
by  education  or  habit,  and  filenced  and  fub- 
dued  by  oppofite  inclinations  or  defires.  The 
difference  between  the  ftimulus  to  thefe 
different  duties  is  admirably  well  expreffed  by 
Cicero  *,  6  Eft  igitur  haec,  judices,  nun  lcapta 

*  fed  nata  lex ;  quam  non  didicimus,  accepi- 
c  mil's,  legimus,  verum  ex  natura  ipfa  ar- 

*  ripuimus,  haufimus,  expreffimus ;  ad  quam 

*  non  doai  fed  fadi,  non  inftituti,  fed  imbuti 

*  fumus;  ut  fi  vita  noftra  in  aliquas  inudias, 
c  fi  in  vim,  li  in  tela  aut  latronum,  aut  ini- 
«  micorurn  incidiffet,  omnis  honefta  ratio  elTet 
€  expediendae  falutis.  Silent  enim  leges  inter 
€  amia,  nee  fe  expedtari  jubent,  cum  ei  qui 
e  expedtare  velit,  ante  injufta  poena  luenda 
'  lit  quam  jufta  repetenda ;  etfi  perfapienter 

*  et  quodam  modo  tacite  dat  ipfa  lex  potefta- 
?  tern  defendendi.' 

And  as  it  is  a  man's  duty  to  defend  his  life, 
fo  likewife  is  it  his  duty  to  defend  his  ho- 
nour, without  which  his  life,  at  leaft  in  a 


*  Orat.  pro  Milone,  c.  4. 
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focial  ftate,  is  of  little  value.  And  as  it  is  a 
man's  duty  to  defend  his  life  and  his  honour, 
fo  like  wife  is  it  his  duty  to  defend  his  property, 
without  which  he  cannot  enjoy  the  other  two 
with  comfort  and  pleafure.  The  end  for 
which  fociety  was  originally  inftituted,  and 
the  reafon  for  which  men  continue  in  it,  is 
the  prefervation  of  their  being,  and  well  be- 
ing, that  is,  the  prefervation  of  life,  reputa- 
tion, and  property. 

Any  perfon  who  will  reflect  upon  what 
gave  rife  to  the  formation  of  fociety  among 
men,  muft  be  fatisfied,  that  it  was  the  op- 
preffion  which  the  weak  met  with  from  the 
ftrong ;  when  the  perfons  or  poffeflions  of  the 
weak  were  attacked  by  the  ftrong,  the  natural 
impulfe  of  felf-prefervation  and  felf-defence 
made  them  exert  themfelves ;  but  by  the  fu- 
periority  of  force  their  refiftance  was  over- 
powered. This  led  them  to  unite,  in  order 
that  their  joint  force  might  accompliih  what 
individual  refiftance  could  not  do :  from 
which  it  is  evident,  that  it  never  could  be  the 
end  or  intention  of  any  let  of  men,  in  enter- 
ing into  fociety,  to  fupprefs  and  ftipercede  the 
natural  exertion  of  private  refiftance  or  de- 
fence ;  but,  on  the  contrary,  it  is  mo  ft  palpa- 
ble, that  the  end  of  their  entering  into  lociety 
was  to  obtain,  for  that  principle,  a  fubfidiary 
and  fuppletory  affiftance. 
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At  the  fame  time,  though  it  is  clear  that 
private  refiftance  or  defence  was  not  to  be 
iuperfeded  by  the  focial  union,  yet  private 
revenge  and  reparation  moft  undoubtedly 
were.  This  the  public  utility  and  peace  re- 
quired ;  becaufe,  if  reparation  or  revenge  were 
allowed  to  be  taken  in  that  way,  it  would 
commonly  be  unreafonable  and  exceffive,  and 
would  befides  give  rife  to  endlefs  tumult  and 
confufion.  Hence  it  is,  that  the  laws  of  all 
countries,  though  they  not  only  tolerate,  but 
enforce  private  refiftance  or  defence,  yet  pro- 
hibit and  punifli  private  reparation  or  re- 
venge. 

This  prohibition  upon  individuals  to  redrefs 
or  revenge  their  own  wrongs  is  not  at  all  in- 
confiftent  with  the  above  explained  indul- 
gence, which  the  law  fhews  to  the  fudden 
emotions  men  feel  from  injury  and  provoca- 
tion; for  the  law  does  not  juftify  what  is 
done  in  confequence  of  thefe  emotions  upon 
this  principle,  that  it  is  allowable  to  indivi- 
duals to  redrefs  or  revenge  their  own  wrongs  ; 
it  only  excufes  them  in  compaffion  to  the 
frailty  of  human  nature.  Hence  the  law 
permits  no  retaliation  of  wrongs,  ex  intervallo> 
when  the  impulfe  is  over.  If  that  happens, 
the  principle  of  law,  that  redrefs  of  wrongs 
muft  not  be  taken  by  individuals,  exerts  itfelf 
with  vigour  and  feverity,  except  in  fome  cafes, 
where  redrefs  cannot  be  had  from  human 

laws : 
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Jaws  :  even  in  thefe  cafes  the  flatutes  of 
mofl  countries  have  made  regulations  againft 
taking  redrefs  in  that  way  ;  but  it  has  com- 
monly been  found  impracticable  to  execute 
them,  and  therefore  fuch  method  of  redrefs, 
though  prohibited  by  flatutes  in  ter?~orem,  is, 
however,  in  a  great  meafure  connived  at  every 
where. 

But  from  the  principle,  that  no  man  is  en- 
titled to  ufe  violence  to  redrefs  or  revenge 
wrongs  rvlrcady  done  him,  or  recover  a  pro- 
perty or  pbflefljon  already  taken  from  him, 
it  by  no  means  follows,  that  a  man  is  not  en- 
titled to  ufe  violence  to  prevent  a  wrong  from 
being  done  him,  or  to  prevent  his  lawful 
property  or  poffeflion  from  being  taken  from 
him. 

If  the  law  will  not  allow  an  individual  to 
redrefs  wrongs  already  done,  or  to  recover  a 
pofleffion  already  taken  from  him,  far  lefs 
will  it  countenance  the  man  who  injurioufly 
attacks  his  neighbour  for  that  purpofe.  It 
would  be  abfurd  and  incongruous  in  the  law 
to  do  fo ;  for  he  who  makes  fuch  attack,  flies 
in  the  face  of  all  law,  contemns  its  authority, 
and  renounces  its  protection ;  and  accordingly, 
the  law  not  only  refufes  to  protect  fuch  per- 
fon,  but  arms  itfelf  againft  him.  It  not  only 
permits  the  perfon  attacked  to  refill  him,  but 
affifts  the  perfon  attacked,  if  overpowered ; 
and  it  is  not  only  juft,  but  expedient  in  the 

M  law 
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law  t<5  give  liberty  of  defence  to  the  perfon 
attacked.  Itisjuft,  becaufe,  though  in  fome 
cafes  -f  human  laws  may  give  complete  re- 
tire is,  in  many  cafes  they  cannot,  and  the 
more  free  a  country  is,  the  more  difficult  it  is 
to  obtain  fuch  redrefs  as  it  can  give,  as  Mon- 
tefquieu  very  juftly  remarks. 

It  would  be  unjuft  in  the  law  to  make  the 
perfon  attacked  omit  a  complete  remedy^ 
which  he  has  in  his  own  hand,  and  betake 
himfelf  to  a  remedy  almoft  always  defective, 
and  fome  times  totally  unavailable  for  obtaining 
redrefs,  which  is  the  cafe  with  regard  to  life 
and  honour,  and,  for  the  mofh  part,  even  with 
regard  to  property,  as  fhall  be  fhewn  at  large 
afterwards. 

It  would  be  inexpedient  in  law  to  do  fo  $ 
becaufe,  fo  apt  are  men  to  tranfgrefs  againft 
one  another,  that  every  preventive  check  is 
neceffary ;  and  the  firft  and  moft  efficacious 
of  all  is  the  dread  of  the  principle  of  refent- 
ment  and  felf-prefervation, which  the  aggreffor 
is  conicious  his  attack  rnuft  roufe  in  the  per- 
fon offended.  The  interpolation  of  the  law 
is  juftly  made  fubfidiary  to  this  principle;  but 
foolifh  and  fatal  would  it  be  to  make  it  fufpen- 
five  of  it-,  for  it  is  evident,  that  robberies, 
murders,  and  crimes  of  all  forts,  would  be 
infinitely  Jmore  frequent  if  the  hands  of  indi- 

f  Del'Efprit  des  Loix. 
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viduals  were  tied  up  from  refifting  them :  and 
therefore  they  never  were,  by  the  laws  of  any 
country,  tied  up  from  refinance  or  defence  in 
order  to  prevent  wrongs  from  being  done. 

The  laft  reftri&ion  is  abfolutely  neceffary ; 
becaufe,  without  it,  every  wrong  or  breach 
of  the  peace  would  occafion  another.  But  be- 
fore a  wrong  or  injury  is  done,  arid  while  it  is 
attempting,  the  aggreflbr  is  violating  the  law, 
and  difturbing  the  peace  ;  fo  that  nothing 
would  be  gained  to  either,  by  difcharging  re- 
fiftance  and  defence.  On  the  contrary,  fuch 
prohibition  would  have  the  very  worft  confe- 
quences  both  to  the  law  and  the  public  peace, 
as  it  would  be  a  fpur  to  violence  and  out- 
rage on  the  part  of  wicked  men,  and  bring 
an  infufFerable  hardship  on  the  good  fubject 
and  citizen,  who  would  be  obliged  to  fubmit 
to  injuries,  for  which  the  law  can  almoil  ne- 
ver give  him  complete  redrefs,  and  for  the 
mod  part  but  a  very  inadequate  compenfation. 
For  thefe  reafons,  the  law  of  every  country 
permits  violence  to  be  ufed  in  lawful  defence. 
The  expediency  is  clear,  and  fo  is  the  juilice ; 
for  when  a  man  attacks  the  perfon  or  property 
of  another,  he  contemns  and  renounces  the 
laws  of  fociety,  and  brings  himfelf  and  the 
perfon  attacked  into  a  ftate  of  nature ;  and  by 
the  law  of  nature  they  muft  be  judged,  unlefs 
municipal  regulations  come  in  the  way ;  for 
the  law  of  nature  is  the  common  law  of  every 
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country,  except  in  fo  far  as  it  is  modelled  and 
reftrifted  b\  the  municipal  law. 

This  reasoning  is  important,  and  the  panel 
hopes  it  is  clear  and  convincing.  He  is  per- 
fuacied  every  man's  own  reflections  and  feel- 
ings will  tcil  him  it  is  fo;  io  that  the  quotation 
of  many  authorities  would  be  unneccffary. — 
Non  tali  auxilio.  However  the  panel  mall 
ftate  fome  that  are  capital.    *  Qui  cum  aliter 

*  tueri  fe  non  poffunt,damni  culpam  dederint, 

*  innoxii  Funt,  vim  enim  v  i  defendere,  omnes 
'  leges,  omniaque  jura  permittunt.     Sed  fi 

*  defendendi  mei  caufa?  lapidem  in  adverfa- 
6  rium  mifero,  fed  non  eum  fed  praetereuntem 

*  percuflero,  tenebor  lege  aquilia.  Ilium  enim 
'  Jblum  qui  vim  infert  ferire  conccditur,  et  hoc 

*  Ji  tuendi  dumtaxat,  non  etiam  idcijcendi  caufa 

*  faBum  Jit.1  Lc  45.  §  4.  ff.  ad  leg.  Aquil. 

*  Eum  igitur  qui  cum  armis  venit,  poffu- 
4  mus  armis  repellere  ;  fed  hoc  confeftim  non 
L  ex  intervallo.  Dummodo  fciamus  non  folum 

*  refiftere  permhfum  ne  dejiciatur,  fed  etfi 

*  deje&us  quis  fuerit  eundem  dejicere  non 
6  ex  intervallo  fed  ex  incontinenti.'  L.  3, 
§.  9.  fF.  de  vi  et  vi  armata. 

Lord  Stair  is  likewife  exprefs  upon  this  dis- 
tinction. His  words  are  :  <  -f*  The  entry  to 
'  poffefs  that  which  is  already  poficfled,  muft 

*  expel  the  prior,  or  elfe  introduce  a  partial 
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c  and  common  poffeffion ;  yet  It  is  not  the 
4  contrary  attempts,  or  every  act  that  expels 
€  the  prior  poffeffor ;  but  if  the  fame  be  vio- 
'  lent,  the  prior  poffeffor  hath  the  benefit  of 

*  a  pofleffory  judgment,  and  may  lawfully  life 

*  violence  to  continue  in  poffeffion  y  which  after- 

*  wards  he  may  not  for  recovery  thereof, 
'  when  it  is  loft,  though  unwarrantably  or  vi- 

*  olently,  unlefs  it  be  ex  incontinentia 

To  the  fame  purpofe  Lord  Bankton. 
<  No  doubt  one  with  us  may  continue  or  re- 
8  cover  his  poffeffion  by  force,  being  ex  incon- 
c  tinenti,  or  inftantly  before  the  other  party 
'  has  got  the  poffeffion  ;  for  after  that  he  muft 
i  take  the  legal  courfe,  and  not  Jibi jus  dicer 'e, 
4  do  right  to  himfelf.' 

Since  then  it  is  clearly  lawful  to  ufe  force 
and  violence  in  defence,  the  utmoft  degree  of 
them  muft  be  permitted  if  neceffary.  That 
muft  be  permitted  if  neceffary  to  defend  life  ; 
that  muft  be  permitted  if  neceffary  to  defend 
honour ;  that  muft  be  permitted  if  neceffary 
to  defend  property.  The  defence  of  the  perfon 
is  indeed  the  mo  ft  important,  and  makes  the 
greateft  figure  in  the  imagination  ;  but  the 
defence  of  the  other  two  is  equally  lawful, 
where  there  is  a  neceffity,  which  muft  be  un- 
der flood  fecundum  JubjeBam  materiam,  and  the 
moderamen  inculpatce  tutelec  is  obferved  in  all 
of  them,  when  their  prefervation  cannot  be 
otherwife  efxecled.    And  fo  is  to  be  under- 
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Hood  L.  i.  cod.  unde  vi.  '  Re£te  poffidente  ad 

*  defendendam  pofleffionem,  quam  fine  vitio 
6  tenebat  inculpate  tutelae,  moderatione  ilia— 

*  tarn  vim  propulfore  licet.* 

This  is  clear  from  various  texts  of  the  civil 
law,  the  do&rine  of  which  is  very  well  fu ru- 
ined up  by  Heineccius  in  thefe  words  : 
'  +Qok>  in  primis  moderamen  inculpate  tute- 

*  \x  pertinet,  quoquis  adgreflbrem,  vi  injuria 
€  irruentem,  imminenti  vitae,  corpori,  rebufve 

*  periado  incontinenti  tuendi  fua  caufa  oc- 
Vcidit.' 

Gomez,  in  his  treatife  de  Homicidio,  has  a 
paffage  that  is  very  applicable  in  many  par- 
ticulars to  this  cafe,  efpecially  as  to  the  pre- 
lent  point.  He  is  there  talking  of  defence  of 
the  perfon  ;  and  after  feveral  obfervations,  he 
adds  this  one:  (  Etiamfi  aggreffor  veniat  et 

*  refultet  contra  alium  diverfo  genere  armo- 
'  rum,  puta  cum  baculo,  ligno  vel  inftrumen- 
c  to,  animo  percutiendi,  et  inferendi  fibi  in- 
c  juriam,  nam  aggreffus  poteft  ei  refiftere, 
'  et  fe  defendere  cum  enfe  vel  ferro,  vel  quo- 
6  vis  alio  inftrumento  fortiori :    et  fi  eum 

*  occidat  cum  aliter  ab  ilia  inj  uria  non  poffet 
\  evadere,  non  tenetur  aliqua  poena,  quia 
'  talis  defenfio  eft  licita  pro  defeiijione  rerum, 

*  ut  in  L.  furetn  ft.  ad  leg.  Corn,  de  fic.  et 
6  in  L.  itaque  ff.  at  L.  Apud.  et  in  L.  3, 

f  Pand.  lib.  9.  §  185. 

§  cum 
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§  cum  igitur  ff.  de  vi  armata ;  et  In  L.  jf. 
C.  Unde  vi,  cum  fimil.  ergo  a  fortiori  pro 
defenfione  perfona?  et  honoris  quse  dignior 
eft,  ut  in  L.  in  fervorem,  §  fin.  ff".  do  pce- 
nis,    cujus  pulchra  verba  funt.     Quia  et 
folus  fuftium  ictus  gravior  eft  quam  pecu- 
niara  damnatio ;  ut  in  L.  Julianus,  verfi- 
cul.  i.  ff.  Si  quis  omiffa  can  fa  teftamenti. 
Imo  quod  magis  eft,  hoc  procedit  et  habet 
locum  eadem  ratione,  etiamfi  aggrefibr  ve- 
il i  at  et  refultet  contra  alium  fine  aliquo  ge- 
nere  armorum,  fed  tan  turn  mami  vacua  mi- 
nans  eum,  et  volens  alapam  prebere;  nam 
fi  aggrefius  aliter  illam  injuriam,  evadere, 
non  pofiit  licite  poterit  eum  occidere;  etin 
expreflb  ita  tenet  Bald.' 
The  fame  doctrine  is  taught  by  Grotius : 
*f  Veniamus  ad  injurias  quibus  res  noftrae 
impetuntur.  Si  expletricem  juftitiam  refpi- 
cimus,  non  negabo  ad  res  confervandas  rap- 
torem,  fi  ita  opus  eft,  vel  interfici  poffe ;  nam 
qua?  inter  rem  et  vitam  eft  inasqualitas  ea, 
favore  innocentis  eft  raptoris  odio,  compen- 
fatur,  ut  fupra  diximus.    Unde  fequitur  fi 
ad  jus  folum  refpiciamus  poffe  furem  cum 
re   fugienten,   fi  aliter  res  recuperari  ne- 
queat,  jaculo  profterni.    Demofthenes  ora- 
tione  in  Ariftocratem.     Nonne  hoc  per 
Deos  durum  atque  injuftum  eft,  nec  fcriptis 

t  De  jure  belli?c.  1. 1.  2.  §  11. 
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6  tantum  legibus,  fed  et  communi  inter  ho- 

*  mines  legi  contrarium,  ut  non  finar  vi  uti 

*  adverfus  eum  qui  hoftilitcr  res  meas  ra- 
«  piat  ?  Nec  obftat  caritas  per  modum  prse- 

*  cepti,  lege  divina  humanaque  fepofita,  nifi 

*  res  fit  que  minimum  valeat,  ac  proinde 
«  contemni  mereatur :  quam  exceptionem 
«  rede  nonnulli  adjiciunt.5 

Cocceius,  chancellor  to  the  King  of  iPruffia, 
a  lawyer  whofe  works  have  the  greateft  repu- 
tation and  authority  over  all  Europe,  in  his 
commentary  on  the  above  paffage  of  Grotius, 
exprefles  himfelf  thus : — 6  Nos  jure  naturae 
'  etiam  pro  defenfione  rerum  occidi  furem 
c  poffe  ftatuimus  :  idque  ex  rationibus  fupra, 
f  allatis  extra  omne  dubium  ponitur,  ubi  fi- 

*  mul  probavimus  evangeiii  legem  jus  hoc 

*  naturas,  quod  in  fuo  genere  perfeclum  eft, 

*  non  improbare,  nedum  tollere ;  fed  faltem 

*  nobis  inculcare  pcrfedtius  et  generofius 
'  effe  ammittere  rem  fuam,   quam  jure  fuo 

*  cum  internecione  alterius  uti.'  And  foon 
after  he  adds,  f  Quod  jus  arcendi  injuria m 
€  non  oriatur  ex  aliqua  proportione,  neque 
<  ex  qualitate  injuria,  fed  ex  jure  neceflfa- 

*  rise  defenfiones,  vi  cuju's  omnia  mihi  licent 
(  fine  quo  jus  a  natura  mihi  conceffum  etfi 

*  minimum,  et  exigui  moment i  {alvuir*  effe 

*  non  poteft.' 

And  the  fame  great  author,  in  his  treatife, 
intituled,   Introdu&io  ad  Grotium  illuftra- 

tum, 
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turn,  in  treating  of  bellum  privatum,  holds 
killing  to  be  lawful  :    '  -j-  Si  periculum  eft 

*  mutilationis  membri,  vel  violationis  pudi- 

*  citias ;   fi  periculum  imminet  accipienda? 

*  alapce3  aut  mali  iimilis ;  fi  de  defenfionc 
■*  rerum  noftrarum  agitur,  etiam   fi  fit  res 

*  minima  J 

The  law  of  England  is  alfo  exprefs  upon 
this  point ;  Hawkins*,  to  confirm  his  pofition, 
That  one  may  kill  another  who  attempts  to 
kill  him,  fupports  it  by  this  argument :  *  Is 
4  not  he  who  attempts  to  murder  me  more 

*  injurious  than  he  who  barely  attempts  to 

*  rob  me  ? '  Indeed  that  one  may  kill  in  de- 
fence of  his  goods  in  England,  is  a  propofition 
that  has  been  innumerable  times  illuftrated  by 
examples  in  that  country,  where  robberies 
are  extremely  frequent. 

Neither  was  this  ever  doubted  of  in  this 
country,  and  thatfo  the  law  ftands  is  admitted 
by  the  profecutors  in  their  information  J.  *  It 
1  may  be  lawful  (fay  they)  in  defence  of  one's 
'  property,  to  kill  a  robber  who  felonioufiy 
1  endeavours  to  bereave  him  of  it;  becaufe 

*  without  fo  doing  his  property  may  be  loft/ 
And  this  holds  not  only  of  robbers  by  night, 
but  likewife  of  robbers  by  day.  For  though 
the  act  1661  difcharges  the  killers  of  robbers 
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by  night  from  puniffiment  altogether,  what- 
ever the  circumftances  of  the  flaughter  may 
be,  it  does  not  from  thence  follow,  that  the 
killer  of  a  robber  by  day  is  to  be  punifhed. 
Such  killing  falls  under  the  general  exception 
of  the  ftatute  of  cafual  homicide  in  felf- de- 
fence, which  by  the  ftatute  cannot  be  capi- 
tally punifhed,  though  in  particular  circum- 
ftances it  may  be  arbitrarily. 

The  law  of  nature,  as  has  been  already 
laid,  is  the  law  of  every  country,  excepting 
in  fo  far  as  it  is  modelled  and  reftrifted  by 
municipal  ftatutes.  Our  ftatute  1661  is  far 
from  abrogating  the  natural  right  of  defence. 
On  the  contrary,  it  tolerates  and  protects  it 
in  the  greateft  latitude,  and  for  that  purpofe 
ufes  the  very  general  expreffion  of  lawful  de- 
fence. It  does  not  ufe  the  expreffion  in  felf- 
defence,  for  that  might  be  thought  only  to 
extend  to  the  defence  of  the  perfon,  or  life; 
but  it  ufes  the  comprehenfive  expreffion  of 
lawf  ul  defence >  which  extends  not  only  to  the 
defence  of  the  perfon  and  life,  but  to  the  de- 
fence of  reputation  and  goods. 

From  what  has  been  argued  it  is  clearly 
eftablifhed,  that  it  is  lawful  to  kill  in  defence 
o't  one's  goods ;  and  this  propofition  is  not 
controverted  in  the  information  for  the  pro- 
fecutors,  in  which  they  endeavour  to  ffiew, 
that  it  cannot  avail  the  panel,  becaufe  of  the 
^particular  circumftances  of  the  cafe  :  and  their 

argu- 
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argument  is  *j  '  That  no  man  is  i  ititlcd  t<> 

*  kill  in  defence  of  his  property,  unlefs  when 
«  he  is  attacked  with  a  felonious  intention  to 
c  rob  and  bereave  him  of  his  property ;  but 

*  where  the  perfon  who  makes  the  attack  has, 

*  clearly  no  felonious  intention,  but  only  uh- 
'  der  an  erroneous  apprehenfion  of  his  own 
4  right,  commits  a  trefpafs  upon  the  property 

*  of  his  neighbour,  and  for  which  redrefs  can 

*  eafily  be  had  in  a  court  of  law,  in  fo  far  as 

*  the  party  has  been  injured.    The  law  of  no 

*  civilized  country  will,  in  thefe  circum- 
4  fiances,  allow  a  perfon  to  kill  another  under 
4  the  pretence  of  defending  his  property.' 
And  they  afterwards  apply  this  pofition  to  the 
prefent  cafe,  as  follows  :  '  It  is  plain,  that  the 

*  deceafed  Earl  had  no  fuch  intention.  He 
c  could  not  have  been  charged  as  being  guilty 
4  of  felony,  if,  defafto,  he  had  feized  and 
'  carried  off  the  panel's  gun:  he  did  not 

*  thereby  intend  felonioufly  to  rob  and  be- 
'  reave  the  panel  of  his  property.    He  was 

*  led  to  make  the  demand  under  the  belief 
{  and  apprehenfion,  that  the  law  intitled  him 

*  to  make  the  feizure.     Whether  he  was 

*  right  or  wrong  in  that  apprehenfion,  is  to 

*  the  prefent  iffue  very  immaterial.    If  he 

*  was  miftaken,  all  that  could  be  charged 
€  againfl  him,  if  he  carried  off  the  gun,  was 

*  Informat.  p.  16. 

c  a  com- 
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*  a  common  trefpafs,  upon  which  he  might 

*  have  been  fubje&ed,  in  a  civil  action,  to  re- 
4  ftore  the  gun,  and  to  indemnify  the  panel  of 

*  what  expences  he  fhould  incur  in  making 
4  his  claim  effectual,  and  what  damages  he 
4  could  qualify  he  had  fuftained  by  the  feizure 

*  or  detention.'  And  in  fupport  of  this  feveral 
authorities  are  quoted. 

This  is  the  only  argument,  in  the  infor- 
mation for  the  profecutors,  that  has  any  fhew 
of  plaufibility  :  but  when  it  is  impartially 
and  thoroughly  examined,  it  will  appear  that 
there  is  nothing  in  it.  What  are  the  fecret 
fprings  and  motives  in  a  man's  bread  to  any 
action,  human  judges  and  human  law-givers 
cannot  poffibly  know ;  and  therefore  they 
muft  prefume  the  motive  to  be  bad,  if  the 
action  itfelf  be  bad  and  hurtful.  This  holds 
in  all  criminal  queftions.  Thus  if  a  man  is 
killed  by  another,  the  prefumption  is  againft 
the  killer,  and  it  lies  upon  him  to  prove  a  re- 
levant defence,  fuch  as  accident,  lawful  de- 
fence or  provocation ;  unlefs,  as  in  this  cafe, 
ibme  ofthefe  be  admitted  in  the  charge  againft 
him. 

In  the  fame  way,  if  a  man's  goods  are 
taken  away  from  him  with  terror  and  vio- 
lence, the  law  muft  hold  that  to  be  robbery 
without  inquiring  into  the  intention,  which 
it  is  impofiible  to  know  with  certainty.  The 
per:        ..took  them  may,  perhaps,  have  done 
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lb  with  an  intention  to  give  them  in  charity* 
or  to  relieve  fome  perfon  in  very  great  want 
of  them,  or  he  may  have  intended  to  reftore 
them  ;  but  that  cannot  be  known  with  cer- 
tainty. His  intention  may  have  been  as  well 
to  take  them  lucri  faclendi  canfa  ;  and  be  his 
intention  what  it  may,  a  man  has  loft  his 
goods,  and  has  been  put  in  fear,  and  therefore 
it  is  robbery. 

What  Lord  Eglinton's  intentions  were,  can- 
not certainly  be  known  the  only  thing  cer- 
tain is,  that  he  attempted  to  take  the  panel's 
gun  from  him  by  force  and  fear,  as  he  ad- 
vanced upon  the  panel,  and  fent  for  a  gun  to 
fhoot  him.  It  is  very  poflible,  that  the  final 
eaufe  of  Lord  Eglinton's  violence  was  not  to 
reap  any  advantage  by  having  the  property  of 
the  gun ;  but  that  it  was  to  infult  and  punifli 
the  panel  for  his  imagined  offence  ;  yet  that  is 
not  certain,  and  it  is  far  from  beins;  impoffible 
that  a  man  of  high  rank  may  covet  a  dog  or 
gun  of  remarkable  value.  But  be  his  Lord- 
ihip's  motive  what  it  may,  certain  it  is,  that  he 
meant  to  appropriate  the  gun  to  himfelf,  and 
as  force  and  fear  were  employed,  the  aft 
came  up  to  the  definition  of  robbery ;  and  if 
the  panel's  life  could  not  be  taken  for  the 
homicide,  upon  fiipp  tion  that  his  Lord- 
fhip's  aft  had  proceeded  from  covetoufnefs,  it 
would  be  hard  that  the  panel's  life  fhould  be 
taken  upon  a  bare  preemption  that  his  Lord- 

fhip's 
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fhip's  motive  was  not  fuch,  without  any  proof, 
which  it  is  ablblutely  impoffible  to  bring  as 
to  intentions. 

Lord  Eglinton,  it  has  been  already  fhewn, 
had  no  right,  by  the  game-law,  to  take  this 
gun;  the  matter  therefore  comes  to  be  tried 
by  the  common  law,  and  by  it,  it  is  clearly 
prima  facie  robbery  ;  and  an  indictment  for 
robbery  might  have  been  moft  relevantly 
drawn  againft  his  Lordmip  ;  and,  if  he  had 
demurred  to  the  relevancy  upon  this,  that  he 
was  entitled  to  take  the  gun  by  the  game- 
law,  that  plea,  for  the  reafons  above  ex- 
plained, moft  certainly  would  have  been  over- 
ruled. At  the  fame  time,  it  is  poflible,  nay 
highly  probable,  that  Lord  Eglinton  would 
not  have  been  found  guilty  of  robbery  by  any 
jury  upon  the  above  indictment ;  for  the  cafe 
of  a  panel  is  always  favourable,  and  the  law 
ought  never  to  be  ftretched  againft  him;  and 
therefore  the  jury,  in  all  probability,  would 
have  liftened  to  his  plea,  that  he  had  been 
led  to  commit  the  violence  from  an  erroneous 
apprehenfion  of  the  game-law,  and,  from 
different  circumftances,  would  have  prefumed 
that  his  motive  was  anxiety  for  prefervation  of 
the  game,  and  punifhment  of  one  whom  he 
took  to  be  a  tranfgreffor.  But  though  it  were 
certain  that  Lord  Eglinton  would  have  been 
thus  gently  dealt  with  by  a  jury,  and  though 
it  were  clear  that  fuch  an  equitable  ftretch  in 

6  his 
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his  favours  were  right;  yet  it  does  by  no 
means  therefrom  follow,  that  what  was  cer- 
tainly robbery  in  ftridt  law  fhall  be  held  by 
interpretation  not  to  be  robbery,  in  order  to 
come  at  the  panel's  life.  However  excu fable 
and  proper  it  may  be  to  make  equitable 
ftretches  and  conftrudtions,  in  order  to  fave  a 
man's  life,  it  would  be  unprecedented  and 
moft  unjuft  to  make  fuch  ftretches  and  con- 
ftru&ions,  in  order  to  take  it. 

However,  the  panel's  defence  will  not  be 
hurt,  though  it  mould  be  reckoned  clear  in 
point  of  law,  that  this  was  not  a  robbery  in 
Lord  Eglinton.  It  is  fufficient,  that  it  be  an 
unlawful  and  violent  attempt  to  take  his  pro- 
perty from  him  ;  and  there  can  be  no  doubt  it 
was  that.  It  was  what  is  called  vis  privata, 
by  the  Roman  law ;  a  trefpafs  vi  et  armis,  by 
the  law  of  England,  and  what  is  called  a 
fpulzie  in  the  law  of  this  country,  and  a  fpul- 
zie  aggravated  by  the  concomitant  circumftaces 
of  force  and  fear. 

The  panel  has  no  occafion  to  maintain, 
that  it  is  juftifiable  to  kill  a  man  trefpafling  pri- 
vately, clam,  and  by  ftealth;  but  he  docs 
maintain,  and  it  is  eftabliihed  by  the  autho- 
rity of  all  laws  and  lawyers,  that  it  is  jultili- 
able,  or  at  leaft  excufable,  to  kill  a  treipafier 
who  ufes  violence.  This  is  even  laid  down  by 

Dam- 


t    I04  ] 

Damhouderius  *,  quoted  by  the  profecutors. 
That  lawyer  has  taken  into  his  head  to  main- 
tain (very  probably  from  the  love  of  Angu- 
larity, which  has  milled  many  a  man)  this 
very  ftrange  propofition,  that  it  is  not  lawful 
to  kill  a  thief  either  by  day  or  night ;  and 
after  throwing  together  feveral  obfervations  in 
fupport  of  it.  He  adds  :  *  Ex  his  nunc  clare 
'  colligetur,  quod  non  eft  licitum  occidere 

*  furetn  diurnum  aut  nocturnum,  nifi  is  plus 

5  fit  quam  fur,  aut  plus  quam  fur  effe  prae- 

*  fumatur.'    And  a  little  below  he  adds  :  '  Si 

<  meam  perfonam  quifpiam  invaderet,  egoque 
«  citrapericulum  invadentem  poffem  effugere ; 
«  profeclo  in  eo  cafu  plane  tenerer  effugere 

*  (uti  et  fupra  diclum  eft)  fi  vero  quifpiam 

<  mea  peteret  invadere  bo7ia>  non  tenerer  hoc 
\  cafu  invaforem  effugere,  quando  quidem 
«  mea  fuga  grave  mihi  poffet,  boncrum  meo- 
f  rum  inferri  difpendium.    Si  preterea  me 

6  quifpiam  adoriretur,  ita  ut  in  ardlam  me 

*  conftringeret  periculi  anguftam ;  in  hoc  cafu 

<  e  veftigio  tenerer  meipfum  fortiter,  ad  alte- 
c  <rius  etiam  internecionem  (fi  effugere  non 

<  detur)  defendere,  &  non  per  intervalla  tem- 
■  poris  uti  dictum  eft  fupra ;  verum  fi  quif- 
«  piam  bona  mea  violent  e?m  furripere  conare* 
€  tur,  aut  me  extrudere  poffefiione  mea;  in 

<  cafu,  poffem  me  defendere  contra  adver- 

*  fariunV 

%  C.  78.  n.  3,4,  &c. 
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And  Clarus,  who  is  likewife  quoted  by  the 
brofecutor :  '  Ha?c  autem  conclufio  quod  pro 
6  fui  deferifione,  liceat  alium  interficere  locum 
tf  h  ibet,  non  folum  pro  defenfione  vita?  et  cor- 

*  poris  fui,  fed  etiam  pro  defenfione  rerun! 

*  luarum.  Et  Haec  eft  communis  opinio  le- 
'  giftarum.  Nam  (ut  vulgo  dici  folet)  bona 
£  et  res  viix  squiparantur.'  What  he  fays  of 
a  thief,  which  the  profecutors  quote,  goes 
iipon  fuppofkion,  that  he  ufes  no  violence  } 
but,  if  he  defends  himfelf  with  a  weapon,  he 
holds  that  he  may  be  (lain  impune. 

The  truth  is,  that  by  far  the  greateft  niim* 
ber  of  the  doctors  hold,  that  it  is  lawful  to 
kill  in  defence  againft  an  attack  upon  property 
only:  fome  of  them  hold  it  not  to  be  juftih- 
able,  but  culpable  to  kill  in  defending  property 
only  :  but  they  all  agree  in  one  voice,  that  it 
is  juftifiable  to  kill,  when  both  perfcn  and 
property  is  attacked,  which  always  mud  be 
the  cafe,  when  the  property  is  annexed  to  the 
perfon  :  and  fuch  was  the  panel's  cafe.  ■ 

Covarravius,  an  eminent  canonift,  is  one 
of  thofe  who  have  fome  doubts,  not  if  it  be 
excufable,  but  if  it  be  completely  juftifiable, 
to  kill  in  defence  of  property  alone ;  but 
he  is  perfectly  clear,  that  there  is  not  the  leaft 
doubt,  if  the  property  is  annexed  to  the  per- 
fon, fo  that  both  are  and  muft  be  attacked  at 
once.  His  words  are  *  :  '  Oportet  expenderc 
*  Opp.  vol.  1.  p.  607.  n.  6.  p.  609. 
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*  an  ille  fit  irregularis  qui  homiriem  occiderit, 
«  non  ad  propria?  vita:  neceffariam  defenfio- 
c  nem,  fed  ad  patrimonii  &  rerum  tutelam, 
<  &  fane  probatur  hunc  non  effe  irregularem, 
4  quia  licitum  eft  cuique  defendere  proprias 
«  res,  et  ad  earum  neceffariam  defenfionem 
1  hominem  invaforem  occidere :  nempe  co 
c  cafu  quo  res  aliter  defendi  non  poteft  ab  in- 

*  vafione  et  rapina.'  He  then  proceeds  to 
ftate  feme  doubts  and  difficulties,  which  he 
clears  by  ftating  different  cafes ;  two  of  which 
are  very  much  to  the  prefent  purpofe :  Pro- 

*  ponitur  ea  fpecies  in  qua  contingit  homici- 

*  dium  ad  neceffariam  defenfionem  rerum,  ne 

*  ab  aggreffore  capiantur  ;  &  profedto  licitum 
€  eife  hoc  homicidium,  deducitur  ex  multis, 

*  quae  fuperius  adducla  fuere  ;  prefertim  ubi 
f  raptor  bonorum  defendentem  res  proprias  a 
€  rapina,  vult  offendere  quo  ad   perfonn.m  ; 

*  quemadmodum  frequentiffime  accedere  po- 
'  terit :  nam  cum  quis  a  raptore  defendit  res 

*  proprias,  aut  raptor  abftinet  a  rapina,  &  tunc 

*  jam  nullius  occifionis  ad  eft  cams,  aut  ipfe 

*  contendit,  ad  hue  invito  defenfore,  res  ra- 

*  perc,  non  poteft  ea  contentio  expediri  abf- 

*  que  injuria  &  darnno  perfonali  defenforis, 

*  idcirco  homicidium  inde  fee u turn  pertinet 

*  ad  defenfionem  perfonae  fimul  &  rerum/ 
This  is  in  point  to  the  prefent  cafe,  for 

the  panel's  property  was  annexed  to  his  per- 
fon,  and  fo  both  were  am?  -ould  not  but  be, 

at- 
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attacked  at  once.    Had  Lord  Eglinton  got 
hold  of  the  panel,  it  is  clear  he  muft,  and 
would  have  mal-treated  his  perfon,  in  order 
t,o  get  his   property  from  him ;    and  his 
fending  for  the  gun  demonftrates,  that  he 
was  refolved  to  matter  and  deftroy  the  perfon, 
in  order  to  take  the  property.-   There  is  very 
good  reafon  for  holding,  that  it  is  culpable 
to  kill  a  trefpaffer  by  Jiealth,  and  that  it  is 
juftiriable  to  kill  a  trefpaffer  by  violence,  from 
the  former  there  is  no  danger,  but  there 
js  from  the  latter,  efpecially,  if  pafiion  and 
refentment  give  rife  to  the  trefpafs,  and  if  the 
property  which  the  trefpaffer  wants  to  take 
be  a  weapon ;  which  was  the  cafe  here.  Lord 
Eglinton  was,  and  could  not  but  be  in  the  fire 
and  fury  of  paflion ;  anxiety  for  the  preferva- 
tion  of  the  game  was  his  foible,  and  he  muft 
have  been  provoked  by  the  panel's  imagined 
tranfgreffion  upon  it.    He  muft  have  been 
greatly  irritated  by  the  panel's  refuting  to  give 
up  his  gun,  and  heated  to  the  utuioft  pitch 
by  the  panel's  threatning  to  (hoot  him  rather 
than  give  it  up.    Indeed,  this  is  but  too  evi- 
dent from  his  Lordihip's  expofing  himfelf  fo 
long  to  a  loaded  fowling-piece,  which  the 
indictment  fays  was  cocked,  and  prefented  at 
him,  and  the  excels  of  his  rage  is  put  out  of 
all  doubt,  by  his  fending  for  his  own  gun  to 
fhoot  the  panel.    The  panel,  therefore,  had 
all  the  reafon  in  the  world  to  expert.,  that  if 
O  2  his 
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his  Lordfhip  got  poQeflion  of  the  panel's  gun, 
he  would  have  put  him  to  death  with  it/ 
He  had  not  indeed  reafon  to  expecV  this; 
when  Lord  Eglinton  came  firft  up  to  him; 
and  demanded  his  gun ;  and  it  is  to  that 
period  that  part  of  the  declaration  menti- 
oned by  the  profecutors  refers;  *  but,  he 
had  all  the  reafon  in  the  world  to  expert  it, 
after  his  Lordfhip  had  been  irritated  and  pro-' 
voked  by  the  circumftances  above-mentioned ; 
and  the  panel,  if  neceffary,  can  prove,  that 
Lord  Eglinton  fometimes  beat  people  with 
their  own  guns,  after  he  had  taken  them ; 
what  then  would  he  not  have  done  to  the 
panel  who  had  fo  much  provoked  hiiti  ? 

The  Englifh  authorities  are  likeways  clear 
for  the  panel  upon  this  point.  §  Thus 
Hawkins,    4  Neither  can  a  man  jujiify  the 

*  killing  of  another  in  defence  of  his  houfe, 

*  or  goods,  or  even  of  his  perfon,  from  a 
<  bare  private  trefpafs ;  and  therefore,  he 
1  that  kills  another,  who,  claiming  a  title  to 
'  his  houfe,  attempts  to  enter  it  by  force  and 

*  (hoots  at  him,  or  that  breaks,  open  his 
*■  windows,  in  order  to  arreft  him,  or  that 
'  ffrffo  in  breaking  his  hedges,  after  he  is 
1  forbidden,  is  guilty  of  manflaugkter.  And 

*  he  who,  in  his  own  defence,  kills  another, 

*  who  aflaults  him  in  his  own  houfe  in  the 

i 

*  Infer,  p.  22.  §  Vol.  I.  p.  72. 

4  day- 
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'  day-time,  and  plainly  appears  to  intend  to 
J  beat  him,  only  is  guilty  of  homicide,  fe 
f  defendendoy  for  which  he  forfeits  his  goods, 
«  but  is  pardoned  of  courfe ;  yet,  it  feems 

*  that  a  private  perfon,  and,  a  fortiori,  an 
'  officer  of  juftice,  who  happens  inavoidably 

*  to  kill  another  in  endeavouring  to  defend 

*  himfelf  from,  or  fupprefs  dangerous  rioters, 

*  may  juftify   the   fact,    inafmuch  as  he 

*  only  does  his  duty  in  aid  of  public  juf- 
h  tice.' 

Here  it  is  moft  juftly  laid  down,  that  kill- 
ing a  trefpaffer  by  force,  though  perhaps  not 
ftrictly  juftifiable,  is  at  leaft  excufable,  fo  as 
to  be  held  only  manflaughter,  the  punifh- 
ment  of  which  is  elufory.  This  paffage  is 
much  more  accurate  than  that  *  quoted  by 
the  profecutors  from  an  after-part  of  the 
book,  which  at  firft  will  appear  to  be  in- 
confident  with  the  former  :  but  it  will  not 
appear  to  be  fo  upon  reading  the  whole  paf- 
fage,  of  which  the  profecutors  only  tranfcribe 
a  part,  becaufe  of  the  limitation  it  contains, 
and  the  authority  upon  which  it  is  grounded, 
which  is  a  paffage  in  Keylynge  •f  , which  fup- 
pofes  the  trefpafs  to  be  already  done,  and 
confirms  the  diftin&ion  above  eflablifhed 
between  redrejfmg  and  preventing. 


*  Inform,  p.  19.  f  P.  131/ 
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The  laft  authority  the  panel  fhall  quote 
upon  this  point,  is  a  very  capital  one,  being 
no  lefs  than  that  of  Lord  Chief  Jultice 
Hale;  his  words  are,  *  *  If  a  man  comes 
«  to  take  my  goods  as  a  trejpajjer,  I  may 
«  jufiify  the  beating  of   him  in  defence  of 

*  my  goods,  as  hath  been  faid  :  BUT  IF  I 

*  KILL  HIM, IT  IS  MAN-SLAUGHTER/ 
What  anfwer  can  the  profecutors  make  to 
this,  or  what  anfwer  to  the  decifion  of  this 
court  in  Maclean's  cafe,  which  goes  upon 
the  fame  principle  ? 

-f  The  authorities  quoted  from  the  law  of 
England  by  the  profecutors  do  not  in  the 
kail:  impugn  the  above  doclrine  :  on  the 
contrary,  they  fupport  it.   Fofter  fays,  *  The 

*  injured  party  may  repel  force  with  force  in 

*  defence  of  his  perfon,   habitation,  or  pro- 

*  perty,    againft   one   who  manifeftly  in- 

*  tendeth  or  endeavoureth,  with  violence  or 
'  fur  prize,  to  commit  a  known  felony  upon 

*  either/  The  panel  fays,  that  Lord  Eg- 
lintondid  attempt,  with  violence  and  furprize, 
to  commit  a  known  felony  upon  his  property. 
Eut  fuppofing  it  was  only  a  trefpafs,  where 
liath  Fofter  laid,  that  the  killer  of  a  violent 
trefpafler  is  guilty  of  murder  ?  Blackftone's 
doctrine  is  the  fame  with  his. 


*  Pleas  of  the  Crown,  vol.  I.  48.  C.  in  fin. 
■f  Inform,  p.  18. 
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As  to  the  authority  of  Puffendorri,  which 
the  profecutors  refer  to,  upon  examination  it 
will  be  found  to  be  again!!  them.  In  a  paf- 
fage  previous  to  that  quoted  by  the  profecu- 
tors, he  exprelies  himfelf  thus  :  *  Mais,  lors 

*  que  ces  voies  de  douceur  ne  fuflifent  pas 

*  pour  nous  fauver,  ou  pour  nous  mettre  en 

*  furete,  il  faut  en  venir  aux  mains.  En  ce 
'  cas  la,  fi  Taggreffeur  continue  malicieufe- 
<  ment  a  nous  infulter,  fans  etre  touche  d* 

*  aucun  repentir  de  fes  mauvais  deffeins  qui  le 

*  porte  a  vouloir  deformais  vivre  tn  paix  avec 

*  nous,  on  peut  le  repouffer  de  toutes  fes 
c  forces  en  le  tuant  meme,  s'il  eft  befoin ;  et 
'  cela  non  feulement  lors  qu'il  attaque  direc- 

*  tement  notre  vie,  mais  encore  s'il  ne  veut 
'  que  nous  battre,  nous  meurtrir,  ou  nous 

*  priver  de  quelque  membre  qui  ne  foit  pas 

*  abfoluemcnt  neceffaire,  ou  nous  depouilkr 
c  de  notre  bien  :  Car  on  n'a  aucune  afiurance, 
€  que  de  commencemens  il  n'en  viendra  pas  a 

*  plus  grandes  injures  ;  et  des  la  qu'un  horn  me 
'  fe  declare  notre  ennemi,  corame  il  le  fait 
'  en  nous  infultant  fans  nous  en  temoigner 
'  enfuite  aucun  deplaiiir  il  nous  donne  en 
6  tant  qu'en  lui  eft,  une  pleine,  et  entiere 
'  permiffion  d'agir  contre  lui  dc  toutes  nos 
'  forces,  fans  mettre  aucunes  bornes  a  notre 

*  jufte  defenfe/ 

*  Barbevrac's  Puffer.dorfF,  Droit  des  Gens,  p.  256. 
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This  he  holds  to  be  the  law  of  nature  £ 
and  though  indeed,  in  the  paffage  quoted  by 
the  profecutors,  he  feems  to  think  it  ought 
to  be  fomewhat  limited  in  a  ftate  of  fociety  J 
yet  it  is  plain  his  limitation  chiefly  points  at 
the  redreffing  or  revenging  wrongs  already 
done  ;  for  he  admits  the  right  repoujjer  or 
depellere,  in  order  to  prevent  an  irreparable 
lofs :  what  he  reckons  fuch,  he  does  not  fay* 

But,  with  great  fubmiffion  to  him,  if  the 
law  of  nature  ftands  as  he  fays  in  the  fifft  pa- 
ragraph, there  is  no  foundation,  even  in  the 
focial  (late,  for  limiting  the  right  of  prevent- 
ing wrongs  :    for  the  law  of  nature  is  the 
common  law  of  everv  country,  except  in  fo 
far  as  already  faid,  it  is  modelled  and  re- 
ft ricled  by  the  municipal  law.  However, 
be  his  opinion  what  it  may,  it  can  never  be 
put  in  oppofition  to  the  accumulated  autho- 
rities above  ftated  of  the  moll  eminent  Ger- 
man and  Englifli  Lawyers.    Befidcs  he  has 
no  where  faid,  that  homicide  in  aefence  of 
goods    is  murder,    and  not  manflaughter. 
This,  in  a  fubfequent  paffage,  he  leaves  in- 
tirely  to  be  regulated  by  the  municipal  laws 
of  different  countries  ;  and  to  be  fare,  from 
what  he  lays  in  the  firft  paffage,  he  thought 
there  was  nothing  immoral  inkilling  in  defence 
of  goods,  nor  any  thing  improper  in  legiflatures 
regulating  defence  in  what  manner  they  think 
expedient  \  and  to  thefe  regulations,  he  fays, 

their 
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their  fubjecls  fhould  conform.     *  *  Mali 

*  dans   une  fociete    civile   on  n'a   pas.  a 

*  beaucoup  pres  une  liberte  auffi  e  ten  due  de 
f  defendre  fes  biens>  a  main  armee,  et  la  raifon 
}  en  ell  claire.  Car  fi  pour  la  moindre  in- 
<  jure  on  pouvoit  en  venir  a  des  actes  de  hof- 

*  tilite  contre  un  concitoyen,  ce  feroit  une 
€  fource  de  troubles  et  de  defordres  perpe- 
y  tuels.    On  ne  doit  done  ufer  de  ce  droits 

*  qu'autant  que  la  conftitution  du  gouvern- 
«  ment  civile  et  les  loix  particulieres  de  l'etat 

*  nous  le  permettent.    Ou  quoique  les  legif- 

*  lateurs  puiflent  laiffer  a  chacun  une  pleine 

*  liberte  de  repouffer  un  aggreffeur  jufqua 

*  lui  rendre  un  plus  grand  mal  que  celui 
e  qu'il  vouloit  faire,  cependant  ils  defendent 

*  d'ordinaire  aux  particulier  de  fe  porter  aux 

*  derniers  extremitez  pour  ne  pas  fe  laiffer 
}  ravir  Une  chofe  qui  n'eft  pas  irreparable.' 

The  law  of  this  country,  it  has  been  al- 
ready proved,  permits  homicide  in  defence* 
in  the  utmoft  latitude  ;  and  indeed  it  would 
have  been  very  unnatural  if  it  had  not ;  as 
otherwife  the  men  of  the  moft  generous  fpirit 
in  it  muft  have  been  enfnared,  and  its  belt 
blood  injuftly  fhed  on  the  fcaffold,  becaufe 
of  the  prcefervidium  Scotorum  ingenium,  which 
has  always  impreffed  them  with  a  high  fenfe 
of  honour,  and  impelled  them  to  quicknefs 
of  refentment ;  on  which  account*  the  motto 
of  the  country  is  nemo  me  impune  laceff'et, 

*  Pag.  2$ 3« 
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The  profecutors  are  pleafed  to  obferve, 
that  if  the  panel's  -f  doctrine  were  folid,  it 
would  follow,  that  Lord  Eglinton  might 
have  been  jaftified  for  killing  the  panel,  in 
attempting  to  come  upon  his  Lordfhip's  lands 
again  ft  his  will. 

To  this  the  panel  anfwers,  that  fuppofing 
his  Lordfhip  to  have  had  a  title  to  hinder  the 
panel  from  coming  upon  his  lands,  a  homicide 
committed  by  his  Lordfhip  upon  him,  lb  tref- 
paffing,  would  have  been  murder,  or  juftifiable 
or  excufable  homicide,  according  to  circum- 
ftances.  If  the  trefpafs  had  been  done  by  ftealth, 
the  homicide  would  either  have  been  mur- 
der or  homicide  highly  culpable.  If  done 
violently  with  danger,  or  offence  to  his 
Lordfhip's  perfon,  the  homicide  would  either 
have  been  juftifiable  or  excufable  homicide. 

*  The  profecutors  are  likewife  pleafed  to 
fay,  that  if  an  heretor,  who  is  not  well  ac- 
quainted with  his  marches,  fhould  attempt  to 
poind  his  neighbour's  cattle,  which  de  fatto 
were  not  trefpafling  upon  his  property,  it  is 
impofiibid  to  maintain  that  a  homicide  com- 
mitted upon  him,  by  the  proprietor  of  fuch 
cattle,  would  be  juftifiable,  though  the  cattle 
really  were  upon  their  mafter's  ground. 


t  Inform,  p.  i6„  *  Inform,  p.  17. 
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To  this  the  panel  anfwers,  that  it  is  per- 
fectly clear,  that  if  fuch  poinding  were  at- 
tempted by  force,  and  the  poinder  warned  of 
of  his  danger,  the  homicide  would  at  leaft 
be  excufable,  fo  as  to  amount  to  no  more 
than  manflaughter. 

The  narrownefs  of  this  country  has  pre- 
vented fuch  cafes  from  occurring  in  it;  but  in 
England  many  fuch  cafes  have  happened,  and 
in  England  homicide  in  cafes,  much  narrower 
than  any  of  the  cafes  above  put,  has  been 
adjudged  to  be  manflaughter,  as  will  appear 
from  the  following  authorities.  Hawkins 
juftly  fet  forth,  that,  *  *  the  killing  of  an 
'  officer  would,   in  fome  cafes,   be  man- 

*  llaughter  only.    Where  the  warrant  upon 

*  which  he  acts,  gives  him  no  authority  to 
?  arreft  the  party ;  as  where  a  bailiff  arrefts 

*  J.  S.  a  baronet,  who  never  was  knighted  : 

*  where  a  good  warrant  is  executed  in  an 

*  unlawful  manner ;  as  if  a  bailiff  be  killed 

*  in  breaking  open  a  door  or  window  to 

*  arreft  man  ;  or  perhaps  if  he  arreft  one  on 
?  a  Sunday,  fince  29  Car.  2.  chap  7.  by  which 

*  all  fuch  arrefts  are  made  unlawful.' 

To  the  fame  purpofe  Fofter,  whofe  autho- 
rity the  profecutors  acknowledge,     X   '  IQ 

*  the  cafe  of  arrefts  upon  procefs,  whether 
6  by  writ  or  warrant,  if  the  officer  named  in 


*  Page  86.  %  Dif.  2.  c.  8.  §  7,  8,  9. 
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I  the  procefs  give  notice  of  his  authority,  andj 

*  refinance  is  made,  and  the  officer  killed, 

*  it  will  be  murder  ;  if  in  fact  fuch  notifica- 

*  tion  was  made,  and  the  procefs  legal;  for 

*  after  fuch  notification,  the  parties  oppofing 

*  the  arreft  acted  at  their  ownperil/ 
'  I  have  faid  above,  by  way  of  caution, 
f  if  the  procefs  be  legal ;    but  I  would  not 

*  be  underfcood  to  mean  any  thing  more  than, 
<  provided  the  procefs,  by  writ  or  warrant, 

*  be  not  defective  in  the  frame  of  it,  and  iffue 

*  in  the  ordinary  courfe  of  juftice  from  a 

*  court  or  magiftrate  having  jurisdiction  of 
f  the  cafe.  But  if  the  procefs  be  defective 
f  in  the  frame  of  it,  as  if  there  be  a  miftake 

*  in  the  name  or  addition  of  the  perfon  on, 

*  whom  it  is  to  be  executed    or  if  the  .name 

*  of  fuch  perfon,  or  of  the  officer,  be  inferted 

*  without  authority,  and  after  the  iffuing  of 

*  the  procefs ,  or  the  officer  exceedeth  the 

*  limits  of  his  authority,  and  is  killed,  this  will 
?  amount  to  no  more  than  manflaughter  in 
f.  the    perfon    whofe  liberty  is  fo  invaded.* 

Thefe  authorities  afford  a  good  anfwer  to 
the  cafes  put  for  the  profecutors,  and  an  in- 
vincible argument  for  the  panel  in  this  affair. 
For  the  moft  favourable  light  in  which  Lord 
Egiinton's  attack  can  be  viewed,  is  that  of 
an  unlawful  or  erroneous  private  arrefh 
Now,  if  homicide  in  defence  againft  an  er- 
roneous public   arreft  be  excufable,  much 

more 
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piore  muft  homicide  be  excufable  in  defence 
againft  an  erroneous  private  arreft.  And  it 
is  clear,  the  doctrine  of  the  law  of  England 
on  this  point  is  moft  excellent  good  fenfe; 
for  he  who  attacks  another's  perfon  or  pro- 
perty with  violence,  does  it  at  his  peril.  If 
the  attack  was  warranted  by  law,  the  homi-  * 
cide  will  be  murder;  if  not,  the  homicide 
will  be,  and  ought  to  be,  no  more  than  man- 
flaughter.  This  is  ftill  clearer  in  violent 
private  arrefts  or  trefpaffes.  Mankind,  no 
doubt,  ought  to  curb  tbeir  paffions,  and  it 
is  one  of  the  chief  objects  of  law  to  re- 
ftrain  them :  but  then  the  paffion  of  the  ag- 
greflbr  is  the  origo  mali'y  that  neceffarily 
roufes  the  paffion  of  the  perfon  attacked,  and 
the  (hewing  fome  indulgence  to  his  paffion, 
can  have  no  bad  effect  in  fociety.  On  the 
contrary,  it  has  a  manifeft  tendency  to  pre- 
ferve  good  order  and  peace,  by  affording  an 
immediate  and  effectual  check  to  lawlels 
aggreffors. 

As  to  the  argument  drawn  from  the  pro- 
perty in  queftion  being  but  a  gun,  and  con- 
sequently of  no  confiderable  value,  there  is 
nothing  in  it.  A  profecution  for  theft  would 
have  lain  againft  any  perfon  who  had  ftole 
this  gun,  or  who  had  robbed  the  panel  of  it*. 
Indeed,  the  violent  taking  away  from  the  per- 


*  Hawkins,  vol.  I.  p.  65. 
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fan  of  another  goods  of  any  value,  and  put- 
ing  him  in  fear,  is  robbery.  However,  jf  the 
value  were  to  enter  into  confederation,  that 
would  not  avail  the  profecutors;  for  the  gun 
was  ver)  valuable.. 

But  the  value  do^s  not  at  all  enter  into 
consideration,  for  this,  among  other  reafons, 
that  the  value  of  a  fubjecl  depends  upon  the 
opinion  'And  affection  of  the  proprietor  $  and 
this  holds  in  all  forts  of  property  -f,  in  im- 
moveables, moveables,  and  animals,  for  which 
the  proprietor  may  have,  and  commonly  ac- 
tually has,  an  infinite  greater  value  than  in- 
different perfons.  This  is  called  the  pretium 
affeclionis,  and  takes  its  rife  from  the  affociation 
cj' ideas  which  has  a  great  effect:  upon  the  hu- 
man mind.  Hence  a  man  has  a  pretium 
affeSionis  for  the  farm  in  which  he  was  born, 
or  has  cultivated  himfelf. 

In  the  fame  way  a  man  has  a  pretium  affeEti- 
onis  for  an  animal  he  has  bred  up  and  che- 
rifhed.  This  is  beautifully  illuftrated  in  Na- 
than's parable  to  David  J  :  *  He  came  unto 
4  him,  and  faid  unto  him,  There  were  two 
«  men  in  one  city,  the  one  rich  and  the  other 
4  poor.  The  rich  man  had  exceeding  many 
«  flocks  and  herds,  but  the  poor  man  had  no- 

*  thing  five  one  ewe-lamb,   which  he  had 

*  bought  and  nourifhed  up,  and  it  grew  up 

*  See  Locke's  EfTay,  Book  2.  c.  83. 
%  2  Sam.  ch.  xii.  ver.  1.  et  fc%. 
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€  together  with  him  and  his  children  ;  it  did 

*  eat  of  his  own  meat,  and  drank  of  his  owii 

*  cup,  and  lay  in  his  bofom,  and  was  unto 

*  him  as  a  daughter :  and  there  came  a  tra- 

*  veller  unto  the  rich  man,  and  he  fpared  to 
c  take  of  his  own  flock  and  of  his  own  herd 
'  to  drefs  for  the  wayfaring  man  that  was 

*  come  unto  him  ;  but  took  the  poor  man's 
'  lamb  and  dreffed  it  for  the  man  that  was 

*  come  to  him.  And  David's  anger  was 
€  greatly  kindled  againft  the  man  and  he 
'  faid  to  Nathan,  As  the  Lord  liveth,  the 

*  man  that  hath  done  this  thing  mail  furely 

*  die.' 

This  is  a  decifion  of  a  judge  after  God's 
own  heart,  which  proves  that  the  value  is 
immaterial  ;  and  if  that  judge  thought  it  was 
juft  to  punifh  the  rich  man  with  death,  after 
he  had  taken  away  the  lamb,  he  alfo  mult 
have  thought  it  juft  in  the  poor  man  to  have 
refitted  the  rich  man,  even  to  the  laft  extre- 
mity, in  defence  of  the  lamb. 

And  even  for  trifling  moveables  men  have 
the  fame  pretium  affeMionis.  There  are  few 
perfons  who  have  not  had  in  their  polfemon, 
fome  time  or  other,  moveables  which  to  them 
were  of  ineftimable  value  from  the  aflbciation 
of  ideas,  though  to  others  they  would  appear 
trifling,  fuch  as  a  ring,  a  cane,  &c.  This 
feeling  was  well  underftood  by  an  author 
juftly  celebrated  for  his  knowledge  of  human 
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nature ;  and  upon  it  one  of  his  moil  rrtafterly 
performances  is  founded,  the  cataftrophe  be* 
ing  accomplifhed  by  the  lofs  of  a  handker- 
chief. He  introduces  a  hufband  giving  his 
wife  a  handkerchief,  with  this  folemn  in* 
ftrudtion : 

Make  it  a  darling  like  your  precious  eye  -> 
To  lofet  or  give  t  away  were  fuch  perdition 
As  nothing  elje  could  match. — — 

The  panel  had  the  fame  feeling  and  pretium 
affeElionis  for  his  gun,  which  was  a  valuable 
one  and  an  old  companion  ;  and  the  circum- 
fiance  of  his  being  an  old  foldier  contributed 
much  to  make  him  determined  rather  to  part 
with  life  than  with  his  gun.  Every  foldief 
reckons  it  the  greateft  difgrace  to  have  his 
arms  taken  from  him  :  no  wonder  then 
the  panel  thought,  with  regard  to  his  gun, 
that 

To  lofet  or  givet  away  were  fuch  perdition 
As  nothing  elfe  could  match. 

As  to  the  argument,  that  the  law  ought  not 
to  allow  killing"  in  defence  of  property,  be- 
caufe  that  may  be  recovered  by  legal  procefs, 
there  is  nothing  in  it  either. 

The  legal  remedy,  in  order  to  obtain  refti* 
tution  and  reparation,  muft  and  cannot  but 

be 


[     121  ] 

be  extremely  defe&ive ;  unlefs  the  robber  or 
trefpaf'ler  pleafe,  it  never  can  give  reftitution, 
except  in  the  cafe  of  immoveables,  fuch  as 
land  or  houfes;  and  even  thefe  the  invader 
may  damage  irreparably,  by  deftroying  the 
planting  on  an  eftate,  the  paintings  and  orna- 
ments in  a  houfe,  &c.  but  in  moveables, 
after  the  poflefiion  is  taken  away,  the  property 
is  for  ever  gone,  unlefs  the  robber  or  trefpaffer 
pleafes  ;  for  he  may  put  them  away  or  de- 
ftroy  them ;  it  is  only  in  things  called  fungi- 
ble, fuch  as  money,  that  reftitution  can  cer- 
tainly be  got. 

And,  as  to  reparation  by  damages  and  cofts, 
they  are  very  feldom  given  to  the  full  extent, 
and  a  pretium  affeBionis  is  never  allowed  *. 
f  Sextus  quoque  Pedius  ait,  pretia  rerum  non 

*  ex  affedtione,  nec  utilitate  fingulorum,  fed 

*  communiter  fungi.    Itaque  eum  qui  filium 

*  naturalem  poflidet,  non  eo  locupletiorem 
«  effe,  quod  eum  plurimo,  ft  alius  pofiiderit 
c  redempturus  fuit.  Nec  ilium  qui  filium 
€  alienum   pofiiderit   tantum  habere  quanti 

*  eum  patre  vendere  poflet.  In  lege  enim 
€  aquilia  confequimur  et  amijijje  dicemur, 
f  quod  ut  confequi  potuimus,  auterogare  co- 

«  gimur/  And,  as    to  cofts,   it  is  well 

known  they  are  io  taxed  by  all  courts  of  juf- 
tice,  that  the  party  prevailing  never  gets  all 

*  L,  33.  pr.  fF.  ad  leg.  ad  Aquil, 
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*hathc  has  difburfed  in  perfonal  expences  and 
ether  articles  :  and  hence  an  Englifli  fatyrift  -j- 
introduces  a  man  faying,  f  That  he  had  been 
6  mined  by  a  decree  which  he  had  obtained 
f;  in  Chancery,  with  cofts.'  From  all  which 
it  is  evident,  that  the  law  cannot  give  refu- 
tation ;  lb  that  when  a  moveable  is  ravifhed 
from  a  man,  all  that  remains  with  him  is  a 
claim  at  law  for  a  thing  of  a  different  nature, 
viz.  compenfation  by  a  fum  of  money,  which, 
for  the  mull  part,  is  inadequate. 

Befides,  in  a  free  country,  the  law  is,  and 
muft  be  extremely  tedious  and  expenlive.  In 
Turkey,  it  is  believed,  the  panel  might  have 
recovered  his  gun,  or  the  value  of  it,  in  a  few 
hours,  and  at  the  expence  of  a  few  fhilhngs : 
in  this  country,  it  is  perfectly  clear,  that 
Lord  Eglinton  might,  and  in  all  probability 
would,  have  put  the  panel  to  the  trouble  of  a 
litigation  for  two  years,  and  the  expence  cf 
L.  200  fterling,  before  he  got  either  gun  cr 
value  :  a  procefs  might  have  been  brought  for 
it,  no  doubt,  before  the  Iheriff,  and  might 
foon  have  been  ended  before  that  judge;  but 
then  it  was  removeable  by  advocation  into 
the  Court  of  Seffion,  and  from  that  court,  by 
appeal,  to  the  Houfe  of  Peers ;  and  it  is  a 
v  moderate  computation  to  allow  but  two  years, 
and  L.  200  fterling  for  the  endurance  and  ex- 

f  Swift.  ' 
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pence  of  fuch  a  courfe  of  litigation,  which,  in 
all  probability,  Lord  Egiinton  would  have  car- 
ried through  on  account  of  his  anxiety  for  the 
game-law,  and  other  circumftances.  We  have 
feeri,  not  very  long  ago,  all  that  courfe  of  litiga- 
tion run  for  fubjedts  of  ftill  lefs  valuethan  this 
mufquet.    Not  many  years  ago  a  quefcion. 
about  a  rolling- (lone  was  litigated  before  the 
Sheriff,   and  afterwards   removed  into  the 
Court  of  Sefiion  by  advocation.    The  fSSt9 
it  is  believed,  appeared  to  be,  that  a  large- 
rough  ftone  had  been  wrongoufly  taken  by  one 
perfon  from  the  quarry  of  another,  and  fhaned 
into  a  rolling-ftone,  and  the  quefiion  was, 
whether  the  proprietor  of  the  quarry  had  an 
action  for  the  rolling-ftone,  or  only  the  value 
of  the  ftone  in  its  original  ftate ;  becaufe  of 
the  fpecification  by  which  it  had  been  fash- 
ioned from  a  block  unto  a  roller;  this  was  the 
fubjeclof  a  hearing  and  informations,  and  the 
court,  it  is  believed,  very  juftly  decreed  that 
the  plaintiff  mould  recover  5s.  and  the  de- 
fendant retain  the  ftone. 

This  caufe  did  not  go  to  appeal ;  but  a  quef- 
tion  about  a  Highland  ox  m9  notfo  valuable  as 
the  panel's  gun,  was  not  only  obftinately  liti- 
gated before  the  court  of  Seliion,  but  an  appeal 
taken  and   profecuted « before  the  houie  of 

*  1746.  MTarlane  againil  Napier.    Se@BfagK£K  Com. 
b.  3.  c,  24.  par.  1.  n  9. 
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Lords,  and  the  plaintiff  having  only  got  three 
guineas  as  the  value  of  the  ox,  but  no  cofts, 
fuffered  greatly  by  the  victory. 

The  panel  by  no  means  mentions  thele 
cafes  with  a  view  to  reflect  on  the  law  of  this 
country,  which  he  is  feniible  is  as  efficacious 
and  expeditious  as  the  law  of  any  free  coun- 
try can  be  :  but  the  law  of  every  country 
muft  be  defective,  and  the  law  of  everv  free 
country  muft  be  tedious  and  expenfive* 
hence,  it  is  a  maxim  that  beati pojjidentes,  which 
is  emphatically  tranflated  by  an  old  proverb, 
mentioned  by  Lord  Stair,  6  Polfeffion  is  nine 
<  points  of  the  law  :'  and  therefore,  fuch 
being  the  nature  of  legal  remedies,  it  would 
be  abfurd  and  unjuft  in  the  law,  as  argued 
above,  to  fuperfede  the  natural  right  of  de- 
fence againft  violence,  which  is  a  complete 
and  effectual  remedy,  and  oblige  perfons  at- 
tacked to  fubmit  to  injuries,  and  betake  them- 
felves  to  a  remedy  almoft  always  inadequate 
and  incomplete. 

What  has  been  argued  above  will,  it  is 
hoped,  fuffice  and  fatisfy  as  to  the  right  of  pri- 
vate defence,  in  order  to  prevent  a  robbery  or 
trefpafs  upon  property. 

The  panel  comes  therefore  to  the  next  cir- 
cumfknce  in  his  favour,  under  this  branch  of 
the  argument,  viz.  That  the  defence  here 
was  lawful,  being  made  in  order  to  preferve 
his  honour  ;  for  the  panel  holds  it  to  be  clear 
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and  notorious,  and  what  every  man's  feelings 
mu ft  evince,  that  the  forcibly  taking  a  man's 
gun  from  him  is  a  inoft  atrocious  injury  and 
affront,  as  it  implies  and  expreffes  the  greater! 
fuperiority  and  contempt  on  the  part  of  the 
taker,  and  the  utmoft  meannefs  and  pufillani- 
mity  on  the  part  of  the  perfon  who  fuffers  it 
to  be  taken. 

The  profecutors  in  anfwer  to  this  contend, 
that  honour  is  not  a  ?iomen  juris  *. 

This  is  a  miftake,  as  the  panel  is  advifed, 
and  all  the  lawyers  which  the  profecutors 
themfelves  quote  upon  other  points,  are 
agreed  againft  them  upon  this.  Thus  Cla- 
tus  in  the  place  above  quoted;  f  Idemque 

*  et  multo  magis  dicendum  eft,  quod  liceat 

*  alicui  alterum  interficere  prodefenfione  pro- 

*  prii  honoris,  nam  periculum  fama?  sequipa- 

*  ratur  periculo  vitse/  In  the  fame  wayPuf- 
fendorff:  <  Comme  prefque  tous  les  peuples 

*  du  monde  mcttent  Thonneur  au  meme  rang 
'  que  la  vie,  on  a  la  raifon  de  foutenir  que 
c  chacun  peut  auffi  le  defendre,  en  tuant 
6  meme  celui  qui  veut  le  lui  ravir/  And  in 
the  fame  way  Carpzovius  :   6  Cemt  quoque 

*  pcena  gladii  in  homicidio  neceflaria,  quod 

*  non  dolo  fed  coadte  ob  vitae,  corporis,  ho- 
'  noris,  facultatumque  defenfionem  com  mi t- 
f  titur.5    For  the  fame  reafcn,  Grotius  and 

i  f  Infgrmat,  p.  i2« 
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Cocceius,  above-mentioned,  hold  it  lawful 
to  kill  in  order  to  avoid  a  kick  or  a  blow-; 
and  fo  likewife  fays  Hawkins  in  the  paffage 
above  recited,  where  many  authorities  are 
quoted. 

The  profecutors  were  pleafcd  to  proceed  to 
obferve,  that  it  was  *  j  rather  too  ludicrous 

*  to  fay,  that  a  man  whole  former  rank  in 
'  life  was  no  other  than  that  of  a  common 
f  foldier,  and  who  at  prefent  is  an  inferior 

*  officer  of  excife,  was  in  honour  called  upon 
f  rather  to  take  away  the*  life  of  his  fehow 
<  creatures,  than  yield  the  pofiefiion  of  his 

But  with,  fubmifnon,  the  obfervation  upon 
the  panels  rank  and  office  in  life  might  have 
beenfpared;  it  is  of  the  middling  kind,  and 
it  did  not,  nor  could  not  deprive  him  of  the 
title  he  had  to  be  treated  like  a  gentleman ■•; 
that  he  had  fuch  a  title  is  moft  certain ;  he 
was  the  fon  of  a  gentleman ;  as  well  born 
as  any  in  Scotland.    It  would  be  very  hard 
upon  the  gentlemen  of  this  country,  many  of 
whom,  though  of  very  ancient  and  honour- 
able families,  have  but  fmall  eftatcs,  if  their 
fons  were  to  be  degraded  from  the  rank  and 
consideration  of  gentlemen,  becaufe  their  fa* 
thers,   on  account  of  the  res  angujla  domi^ 
or  the  expence  attending  a  numerous  family, 

*  Inform,  p.  12. 
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were  not  able  to  breed  them  to  the  moft 
lucrative  and  honourable  employments.  He 
who  is  born  a  gentleman,  and  has  not  mif- 
behaved,  is  entitled  to  be  treated  as  Inch, 
whatever  his  circumftances  may  be.  Belifa- 
xius,  even  when  he  begged,  did  not  forfeit 
the  character.  But  whether  the  panel  be  a 
gentleman  or  net  is  really  of  no  confe- 
querice  -?  for  lie  is  a  Britifh  mbjecl,  and,  as 
fuch,  entitled  to  relent  and  refill  every  attack 
accompanied  with  injury  or  affront,  even 
from  the  greateft  lord. 

The  profecutors  next  proceed  to  argue  that 
the  panel's  behaviour  upon  the  occafion  was 
dishonourable;  for  that  if  he  had  been  a  man 
of  honour,  he  ought  to  have  done  one  of  two 
things  ;  and  &0,  they  fay,  he  ought  «  to  have 

*  laid  afide  his  gun  and  engaged  with  the 

*  Earl  upon  equal  terms.' 

This  is  indeed  too  ludicrous ;  for  it  means, 
if  it  means  any  thing,  that  the  panel  mould 
have  given  up  his  gun,  or  allowed  it  to  have 
been  taken  by  Lord  Eglinton  or  his  fervants, 
which  muft  have  been  the  confequence  of 
his  laying  it  afide,  and  then  offered  to  box 
Lord  Eglinton.  Now,  fuppofing  that  an 
offer  to  box  was  proper  for  a  man  of  ho- 
nour, yet  it  would  have  been  very  unrea- 
fonable  to  have  required  the  panel  to  do  fo ; 
for  Lord  Eglinton  was  the  younger  and 
ftrcnger  man,  fo  that  the  panel  would  have 

been 
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been  no  match  for  him,  as  he,  though  na- 
turally a  ftrong  man  too,  is  advanced  in  years, 
and  afflicted  with  feyeral  infirmities. 

*  The  other  alternative  which  the  pro- 
fecutors  give  the  panel  is,    f  He  ought  to 

*  have  challenged  him  to  fingle  combat,  and 
'  have  waited  till  the  Earl  was  properly 
€  armed  for  that  purpofe;  but  when  in  place 

*  of  following  that  courfe    (which  might 

*  have  been  expe&ed  from  one  who  pleads 

<  the  point  of  honour)  he  pours  a  loaded 
'  mufket  into  the  bowels  of  a  man  unarmed 

*  and  totally  defencelefs,  the  action  mult  be 

<  condemned  not  only  as  barbarous  and  cruel, 

*  but  as  moft  difhonourable.' 

This  argument  is  purely  rhetorical,  and, 
like  all  the  other  arguments  of  the  profecu- 
tors,  calculated  to  lay  a  fnare  for  the  preju- 
dices of  mankind.  Had  the  panel,  when 
Lord  Eglinton  came  firft  up  to  him  and  gave 
him  bad  names,  inftantly  fired  upon  him,  he 
would  have  acted  very  improperly.  But  the 
panel  did  not  do  fo :  he  endeavoured  to  pa- 
cify his  Lordfhip  with  a  foft  anfwer  to  no 
purpofe  ;  he  even,  when  his  Lordfhip  ad- 
vanced upon  and  affaulted  him,  did  not  fire 
his  piece ;  he  threatened  to  do  fo  in  order  to 
intimidate,  but  he  did  not  execute  his  threats; 
he  fled  from  before  his  Lordfhip ;  (which 

*  Inform,  p.  12. 

by 


t 


[    I29  ] 

by  the  "by  is  more  than  many  lawyers  hold 
he  was  obliged  to  do)  he  retired  for  i  20  yards, 
till  he  could  retire  no  more.  If  he  did  fire, 
what  made  him  do  fo  ? — His  fall.  It  is  plain 
from  the  circumftances  of  the  cafe,  that  he 
did  not  fire  the  piece  fo  long  as  he  had  the 
life  of  his  limbs  or  his  temper  ;  but  when 
deprived  of  both  thefe,  when  irritated  by  a 
fall  which  was  occafioned  by  an  unjuftifiable 
attack,  if  he  did  fire  the  piece,  it  was  nei- 
ther difhonourable  nor  murder  in  the  eye  of 
the  law. 

The  panel  now  comes  to  the  laft  circum- 
ftance  under  this  head,  viz.  That  he  aeled 
in  defence  of  his  life ;  and  this  the  panel  ap- 
prehends can  admit  of  no  doubt,  for  it  is  not 
difputed,  that,  before  the  panel's  piece  was 
fired,  Lord  Eglinton  had  threatened  to  fhoot 
him,  and  fent  his  fervant  for  his  own  gun 
for  that  purpofe,  and  that  the  fervant  with 
the  gun  was  come  up  within  two  or  three 
yards  of  Lord  Eglinton ;  after  that,  either 
the  panel  was  in  periculo  vitce  conjlitutus,  or 
elfe  that  expreffion  has  no  meaning. 

It  is  •  faid  for  the  profecutors,  that  Lord 
Egiinton's  gun  was  not  loaded ;  but  how 
could  the  panel  know  or  fufpecl  that  to  be 
the  cafe  r  Whether  it  was  fo  or  not  he  cannot 
fay,  but  certain  it  is,  he  believed,  and  had 
all  the  reafon  in  the  world  to  believe,  that 
it  was  loaded,   and  that  it  was  fent  for  in 
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order  to  be  ufed  for  the  declared  purpofe  for. 
which  it  was  fent.  Upon  what  principle 
can  it  be  maintained,  that  the  panel  ought  to 
have  waited  till  Lord  Eglinton  got  the  gun 
into  his  hand,  in  order  that  he  might  be  in  a 
capacity  to  put  the  panel  to  death  ?  How 
would  that  circumftance  have  made  any  dif- 
ference ?  Suppofe  the  panel  had  (hot  him  in 
that  fituation,  it  might  ftill  have  been  pre- 
tended that  Lord  Eglinton  would  not  have 
fired  his  piece.  At  that  rate  the  panel  muft 
have  waited  till  Lord  Eglinton  fired  at  him; 
2nd  if,  after  that,  the  panei  had  killed 
his  Lordfhip,  the  profecutors  would  have 
had  a  llill  better  argument  againft  him, 
becaufe,  after  his  Lordihip's  fire  was  over, 
it  is  clear  the  panel  was  in  no  danger  of  be- 
ing mot. 

But  the  truth  is,  that  it  is  only  when  the 
beginner  of  the  quarrel  has  killed  the  perfon 
attacked,  and  pleads  that  what  he  did 
amounts  to  no  more  than  manflaughter,  that 
it  is  requifite,  it  mould  appear  that  parties 
fought  upon  equal  terms.  But  when  the 
perfon  attacked  kills  the  aggreffor,  it  is  not 
incumbent  on  him  to  fhew  that  they  were 
precifely  on  equal  terms,  it  is  fufficient  if  he 
fhews  that  he  was  in  imminent  danger,  fuf- 
ficit  terror  armorum*    ^  So  fays  Gail,  and  all 

*  De  Pace  publica.  I.  1 6.  n.  5,  et  feq. 
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the  reft  of  the  doctors  -y  and  common  fehfe 
fays  the  fame  thing;  nay,  even  terror 
armorum  is  not  neceffary,  as  appears  from  the 
paifages  above  quoted  from  Carpzovius  and 
Gomez,  and  the  authorities  referred  to  bv 
them.  Carpzovius,  to  the  paffage  above  quoted, 
adds,  *  Nec  enim  paritas  armorum  in  mode- 
c  ramine  inculpate  tutelae  tarn  exacte  et  prse- 

*  cife  exigitur  pro  ut  late  deducet  et  probat 
'  (here  he  cites  a  multitude  of  authors). 
'*  Quih  imo  cum  armorum  fimilitudo  et  asqua- 

*  litas  in,  aequilibrio  civili  confiftat,  cui  lex 

*  certa  dari  nequit,  potius  geometrica  quam 

*  arithmetica  proportione,  et  ex  circumftan- 
c  tiarum  qualitate  diligenter  infpecta.  et  per- 

*  penfa  seftimanda  erit.    Ita  nimirum  ut  ft 

*  offenfus  abfque  validioribus  armis  qua?  in 

*  promptu  habet,  faluti  fuse  confulere  queat 
<  innoxie,  tunc  imparia  arma  deponere  et 

*  compar  telum  fi  quod  in  promptu  eft  arri- 

*  pere  debeat :  At  ft  incontinent!,  periculo 
€  in  mora  exifterite^   comparari  ftatim  par 

*  telum  nequeat,  aut  evidens  immirieat  peri- 

*  culum,  puta  quod  quis  adeo  fubito  invada- 

*  tur*  vel  aggrelfor  longe  robuftior  et  fortior 

*  fit,  viel  invafus  in  mignas  augujiids  fuerit 
I  redactus,  tunc  etiam  ARMIS  INERMI 

*  reliftere  licebit/- — -Does  not  every  word  of 
this  apply  directly  to  the  panel's  cafe ;  it 
clearly  does  ;  and  it  is  moft  incontrovertible, 
that  the  panel  was  in  ptriculo  vita  conjlitutas% 
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and  as  the  relevancy  of  this  defence  is  ad- 
mitted by  the  profecutors,  there  can  be  no 
difficulty  to  fuftain  it. 

It  is  fet  forth  in  the  indictment,  that  the 
panel  fired  at  the  Earl,  ftanding  unarmed, 
within  two  or  three  yards  of  him,  and 
fmiling  at  his  accidental  fall ;  which  laft 
circumftance,  it  was  faid,  mud  have  fatisfied 
the  panel  that  his  Lordfhip  would  have  done 
him  no  hurt. 

The  panel  has  not  the  leaft  recollection  of 
feeing  a  fmile  on  the  Earl's  face  that  day  ;  on 
the  contrary,  it  difcovered  all  the  fymptoms 
of  the  utmoft  wrath  and  fury  ;  however,  if 
his  Lordfhip  did  fmile,  the  fmile  could  not 
be  a  fmile  of  complacence  or  good  humour, 
it  muft  have  been  a  faiile  of  triumph  and 
derifion,  which  could  only  tend  to  irritate 
and  provoke  the  more. 

It  is  argued  for  the  profecutors  on  this 
point  %  6  If  he  was  truly  apprehenfive  that 

*  bodily  harm  was  intended  againft  him,  his 

*  only  fafety  lay  in  keeping  up  his  fire ;  when 

*  the  gun  was  difcharged  he  became  defence- 

*  lefs,  and  could  eafily  be  overpowered  by 

*  fuch  fuperior  numbers  :*  from  which  they 
conclude,  that  his  firing  the  piece  proceeded, 
not  from  an  apprehenfion  of  danger,  but  the 
wicked  fcheme,  which  « from  the  beginning 

*  Inform,  p.  22, 
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*  he  appears  to  have  deliberately  and  firmly; 

*  refolved,  viz.  rather  to  bereave  the  Earl  of 
'  his  life  than  to  part  with  his  gun,  upon  a 
€  falfe  and  groundlefs  apprehenfion,  that  the 
€  Earl  meant  to  ufe  violence  in  depriving  him 

*  of  his  gun.' 

It  is  very  true,  that  on  difcharging  his 
piece,  the  panel  became  in  a  great  meafurc 
defencelefs,  and  expofed  to  the  attack  of  his 
Lordfhip's  fervants:  but  from  this,  all  that 
can  be  juftly  inferred  is,  either  that  the  panel 
was  fo  bent  on  hindering  Lord  Eglinton  to 
take  the  gun  from  him,  as  that  he  did  not 
mind  hazarding  his  own  life  for  that  purpofe, 
or  that  the  panel  was  fo  agitated  by  the  fall, 
as  to  be  incapable  to  reafon  or  reflect  at  all; 
but  it  can  never  be  fairly  inferred  from  this, 
that  the  panel  fired  the  piece  cheifly  with  a 
view  to  take  Lord  Eglinton's  life.  The  ar- 
gument that  he  fhould  not  have  fired,  becaufe 
upon  that  he  became  defencelefs,  is  inept  and 
trifling;  for,  at  that  rate,  he  fhouid  never 
have  fired,  and  mud  have  fufFered  his  gun  to 
be  taken  from  him :  by  firing  his  piece  the 
panel  did  all  that  man  could  do  to  prevent  the 
injuries  with  which  he  was  threatened ;  and 
in  fact  he  did  prevent  them,  he  hindered 
Lord  Eglinton  to  take  the  gun  or  to  ihoot 
him :  his  fervants  indeed,  it  is  believed,  car- 
ried off  the  gun,  as  the  panel  has  never  heard 
of  it  fince,  but  that  he  could  not  help  ;  he 
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did  all  that  man  could  do  to  defend  his  pro- 
perty, his  honour,  and  his  life ;  and  the  two 
laft  he  did  preferve. 

It  was  not  a  wicked  fcheme  to  refolve  to 
preferve  his  gun,  though  at  the  lofs  of  his 
aggreffor's  life  and  his  own  ;  but  however,  it 
does  not  appear  that  he  would  have  carried 
the  matter  fo  far  had  he  not  been  deprived  of 
refle&ion  by  the  fall  j  for  though  it  is  fet 
forth  he  fwore  he  would  fhoot  Lord  Eglintori 
if  he  did  not  keep  off,  yet  it  is  admitted  he 
did  not  do  fo  ;  though  his  Lordfhip  continued 
to  advance  upon  him,  he  retired  120  yards; 
and  if  he  fired,  did  not  fire  till  he  fell.  It 
is  a  ftrange  allegeance  %  that  '  it  was  a  falfe 

*  and  groundlefs  apprehenfion,  that  the  Earl 

*  meant  to  ufe  violence  in  depriving  him  of 

*  his  gun.'  Have  neither  words  nor  a&ions 
any  meaning  ?  did  not  his  Lordfhip  demand 
it  again  and  again  ?  did  not  he  advance  upon 
the  panel  in  order  to  take  it  ?  did  not  he  fend 
for  his  own  gun  in  order  to  make  the  panel 
give  up  his,  either  from  fear,  or  by  putting 
him  to  death  ?  after  all  this  can  it  be  faid* 
that  it  it  was  a  falfe  and  groundlefs  apprehen- 
fion to  fuppofe  the  Earl  meant  to  ufe  violence  ? 
Such  an  argument  is  a  mockery  of  reafon  and 
of  juftice,  and  when  counfel  fo  able  as  thofe 
for  the  profecutors,  are  obliged  to  refort  to 

*  Inform,  p.  22. 
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fach  fhifts,  it  is  a  demonftration  they  are  mi- 
ferably  pinched. 

From  what  has  been  above  argued,  it  is 
hoped  it  will  appear,  that,  fuppofing  the 
panel  had  committed  the  homicide  charged, 
he  did  not  commit  murder,  but  only  what  is 
called  flaughter  unawares  in  the  law  of  Mofes, 
homicidium  in  rixa  commijfum  in  the  civil  law, 
manflaughter  in  the  law  of  England,  chande 
tnelle  in  the  ancient  Scottifh  law,  and  cafual 
homicide  in  felf-defence  in  the  acl:  1661. 

The  panel,  perhaps,  has  not  anfwered  mi- 
\  nutely  all  the  arguments  and  obfervations  that 
are  to  be  met  with  in  the  information  for  the 
profecutors  :  had  he  done  fo,  this  informa- 
tion, which  is  already  very  long,  muft  have 
been  much  longer ;  but  he  has  anfwered  all 
their  capital  arguments  pointedly;  and  the 
principles  he  has  eftablifhed,  and  the  autho- 
rities he  has  quoted,  will,  he  is  perfuaded, 
enable  every  peffon,  who  confiders  them  with 
attention,  to  detecl:  the  fallacy  of  any  argu- 
ment or  obfervation  for  the  profecutors,  of 
which  he  may  have  omitted  to  take  particular 
notice.  The  ftrange  pofition,  that  a  fevere 
arbitrary  punifhrnent  ought  to  be  inflicted, 
even  though  it  ihould  appear  that  the  piece 
went  off  by  mere  accident,  merits  no  anfwer, 
neither  does  the  fanatic  argument  founded  on 
a  text  of  the  New  Teftament. 

The 
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The  panel  has  only  to  obfervc  further 
upon  the  information  for  the  profecutors,  that 
It  very  improperly  quotes  the  law  of  England, 
where  the  profecutors  think  it  can  be  of  ufe- 
to  them  ;  but  v/h  m  they  fee  it  makes  directly 
againft  them,  it  is  pretended,  that  thefe  is  no 
arguing  from  the  law  of  one  country  to  that 
of  another  *. 

To  this  the  panel  anfwers,  that  it  is  not 
upon  the  ftatute  law  of  England,  but  upon  the 
common  law,  that  he  founds.  He  is  advifed, 
that  it  is  for  him  in  every  point :  and  that  it 
is  clear  as  fun-fliine,  if  he  were  to  be  tried  in 
England,  he  would  not  fuffer  death,  but 
would  be  either  altogether  acquitted,  or  at 
rnoft  found  guilty  of  manflaughter  only.  If 
fo,  the  panel,  for  his  own  fake,  and  for  his 
country's  lake,  hopes  that  the  dictates  of  the 
criminal  law  of  England  will  be  liftened  to. 
It  is  the  law  of  a  wife  and  a  free  people  ;  it  is 
the  law,  perhaps,  in  the  world  that  has  been 
improved  by  experience  and  matured  by  time 
into  perfection  it  is  the  law  that  governs  our 
brethren,  the  inhabitants  of  the  iame  ifland, 
and  the  fubjeds  of  the  fame  king.  What  an 
appearance  would  it  have,  if  a  man  ftiould  be 
hanged  like  a  dog  in  this  country,  who  would 
be  difiniffed  from  the  Engliih  bar,  either  with 
impunity  or  a  flight  punishment  ?    The  panel 

*  Inform,  p.  24. 
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has  proved,  he  knows,  he  is  certain,  that  the 
law  of  England  is  for  him ;  and  if  doomed  to 
die  here,  he,  with  the  rope  about  his  neck, 
will  caft  a  wifliful,  though  unavailing,  look 
to  the  South,  and  lament  the  day  he  was  born 
a  Scotchman ! 

But  the  panel  has  no  reafon  to  apprehend 
fuch  a  fate ;  for  he  has  already  (hewn,  that 
the  law  of  his  own  country  is  not  Angularly 
unjuft  and  unmerciful ;  but,  on  the  contrary ^ 
it  concurs  with  the  laws  of  other  countries  in 
diftinguiihing  between  murder  and  manilaugh- 
ter,  and  has  put  the  latter  on  a  better  footing 
than  it  is  even  by  the  law  of  England,  as  it 
exeems  it  from  capital  punifhment,  but  al- 
lows an  arbitrary  one  to  be  inflicted,  if  an  ex- 
cefs  has  been  committed. 

The  panel,  before  concluding,  muft  take 
notice  of  one  circumftance,  which  was  much 
infifted  on  in  the  pleadings  for  the  profecu- 
tors,  though  it  has  been  dropped,  and  not  in- 
judiciouflyj  out  of  their  information ;  he 
means,  the  high  rank  of  the  deceafed  Lord> 
whofe  death  it  was  his  great  misfortune  to 
occafion. 

The  panel  is  far  from  meaning  to  maintain: 
levelling  principles:  he  knows  the  conftitution 
of  this  country,  has  acknowledged  different 
gradations  of  ram1:,  and  conferred  certain  pri- 
vileges upon  thofe  who  hold  the  higher  place; 
but  then  the  law  has  been  at  much  pains  to  fix 

S  their 
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their  limits ;  even  the  forms  of  appellation  are 
fettled,  and  the  order  of  precedence  has  been 
regulated.  A  man  of  rank  has  a  juft  title  to 
the  privileges  the  law  bellows,  but  he  cannot 
go  beyond  them  ;  and  if  he  claims  more,  and 
enforces  his  claim  with  violence  and  injury, 
the  meanell  fubjeft  is  intitled  to  refent  and 
refill. 

But  the  panel  is  perfuaded,  that  the  rank  of 
the  noble  deceafed  will  make  no  impreffion 
upon  any  of  the  honourable  perfons  who  may 
have  occafion  to  form  an  opinion  upon  his 
cafe.  If  it  does  imprefs  any  of  them,  he 
ought  to  labour  to  get  quit  of  fuch  prejudice ; 
and  the  beft  way  of  doing  fo  is  this  :  let  him 
fuppofe,  that  the  panel  here  was  not  Mungo 
Campbell  the  excife  officer,  but  a  noble  per- 
fon,  equal  in  rank,  and  in  every  other  refpect, 
to  the  deceafed :  or  rather  let  him  fuppofe, 
that  it  is  not  Mungo  Campbell  who  is  under 
trial  for  killing  Lord  Eglinton,  but  that  it  is 
Lord  Eglinton  who  is  under  trial  for  killing 
Mungo  Campbell ;  and  then  let  him  afk  his 
confcience,  if,  in  iuch  circumftances,  he 
could  pronounce  condemnation  ?  If  his  con- 
fcience fays  no,  or  hefitates  about  the  matter, 
let  fuch  perfon  have  a  care  how  he  condemns 
this  panel  to  die. 

All  the  panel  requires  of  mankind  is,  that 
they  would  fuppofe  themfelves  in  his  circum- 
ftances, 
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fiances,  and  then  afk  themfelves,  if  they 
would  have  given  up  their  gun  ?  The  panel 
has  afked  this  queftion  at  many  gentlemen, 
and  the  anfwer  he  always  received  was,  No. 
After  that,  let  this  queftion  be  afked,  what 
then  would  you  have  done?  Would  you  have 
ihot  Lord  Eglinton  rather  than  have  allowed  it 
to  be  forcibly  taken  from  you?  This  is  a 
trying  queftion.  The  panel  has  put  it  to 
many,  and  the  anfwer  he  always  received  was, 
I  do  not  know  what  I  would  have  done,  but  I 
would  not  have  allowed  my  gun  to  have  been 
taken.  Men  who  find  that  their  hearts  make 
the  fame  negative  or  uncertain  anfwer,  mould 
have  a  care  how  they  condemn  him  to  die. 
The  putting  a  man  to  death  by  the  hands  of 
the  executioner  is  a  homicide  :  if  the  fentence 
be  according  to  law,  the  homicide  is  juftifiable; 
if  it  proceed  from  an  error  in  judgment,  it  is 
excufable ;  if  from  partiality  or  prejudice,  it 
is  murder. 

This  information  has  drawn  out  to  a  great 
length,  but  the  panel  will  make  no  apology 
on  that  account;  he  knows  his  judges  too 
well  to  imagine  they  will  grudge  time  or 
trouble  on  fuch  an  occafion.  If  in  thecourfe 
of  this  long  and  delicate  argument  any  impro- 
priety of  expreflion  has  efcaped,  he  hopes  it 
will  be  believed,  that  no  offence  was  in- 
tended, and  that  fome  allowance  will  be  made 

S  2  evea 
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even  for  the  anxiety  of  thofe  that  manage  his 
defence,  who  think  it  is  the  duty  of  counfel 
to  plead,  as  it  is  that  of  judges  to  deter- 
mine, without  refpedt  of  perfons. 


In  refpetf  whereof,  &c. 

JO.  MACLAURIN, 
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APPENDIX. 

^Hf""""1  H  E  pane],  fince  his  information  was 
written,  has  providentially  met  with  a 
paper  which  he  thinks  of  great  confequence. 
This  paper  isaprnited  copy  of  the  indictment, 
3S  originally  drawn  by  fome  of  the  counfel  for 
the  profecutors,  the  panel  fuppofes  Lord  Ad- 
vocate. In  the  firft  draught  of  the  indict- 
ment, it  appears  from  this  copy,  that  feveral 
facts  were  admitted  or  fet  forth,  which  have 
been  fuppreffed  in  the  indictment  that  has 
been  ferved  upon  the  panel.  The  printed  copy 
of  the  firft  draught  of  the  indictment  is  as  fol- 
lows :  '  Yet  true  it  is  and  of  verity,  that  you, 
f  the  faid  Mungo  Campbell,  have  prefumed 
'  to  commit,  and  are  guilty,  actor,  art  or  and 
f  part  of  the  faid  crime,  in  fo  far  as  the  de- 
f  ceafed  Alexander  Earl  of  Eglinton,  having, 

*  upon  the  24th  day  of  October,  in  this  pre- 
f  fent  year  1769,  or  upon  one  or  other  of  the 

*  days  of  that  month,  or  of  the  month  of  Sep- 

*  tember  preceding,  or  November  following, 

*  gone  out  from  his  houfe  of  Eglinton  in  the 

*  county  of  Ayr,  in  his  coach,  to  look  at  fome 

*  of  his  grounds ;  and  being  told  by  one  of 
?  his  fervants,  when  upon  the  road  from  Salt- 
c  coats  to  Southennan,  within  the  parifh  of 
A  Ardroffan  and  faid  county  of  Ayr,  that  he 

c  obferved 
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obferved  two  perfons,  one  of  them  with  a 
gun,  at  a  fmall  diftar,  ce„  upon  his  Lordfhip's 
ground  ;  upon  whi,  1  the  Earl,  who,  by  an 
advertifement  in  the  news-papers,  had  forbid 
all  unqualified  perfons  to  kill  game  within 
his  eftate,  came  out  of  his  coach  and 
mounted  a  horfe,  which  was  led  by  his  fer- 
vants,  and  unarmed,  leaving  in  his  coach  an 
unloaded  gun  with  powder  and  Jhot,  he  rode 
towards  the  two  perfons,  who  in  thejmean 
time  went  off  the  Earl's  grounds  into  the 
adjacent  fands  ;  and  he  having  come  near 
to  the  two  perfons,  and  difcovered  the  one 
with  the  gun  to  be  you,  the  faid  Mungo, 
Campbell,  he  accorted  you  by  faying, 
Mr.  Campbell,  I  did  not  expert  to  have 
found  you  fo  foon  upon  my  grounds,  after 
the  promife  you  made  me  when  I  laft 
catched  you,  when  you  had  (hot  a  hare  ;* 
and  the  Earl  having  thereupon  deiired  you 
to  deliver  your  gun  to  him,  you  refufed  fo 
to  do ;  and,  upon  the  Earl's  approaching 
towards  you,  you  cocked  your  gun  and 
prefented  or  pointed  it  at  him  j  and  upon 
the  Earl's  then  faying,  *  Sir,  will  you 
fhoot  me  V  you  aniwered,  that  you  would, 
if  his  Lordfhip  did  not  keep  off ;  to  which 
the  Earl  replied,  that  if  he  had  his  gun  he 
could  moot  pretty  well  too,  or  ufed  words 
to  that  import,  and  defired  a  fervant  to 
bring  his  gun  from  his  coach,  which  was 

<  then 
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then  at  fome  diflance  ;  and  the  Earl  having 
difmounted  and  walked  towards  you,  lead- 
ing his  horfe  in  his  hand,  and  without 
arms  or  offenfive  weapons  of  any  kind,  you 
retired  or  ftepped  backwards  as  he  approached* 
and  continued  to  point  your  gun  at  him, 
defiring  his  Lordfhip  again  to  keep  off,  or 
by  God  you  would  fhoot  him  :  and  a  fer- 
vant  near  to  the  Earl  having  begged  of  you 
for  God's  fake  to  deliver  your  gun,  you 
again  refufed,  faying,  you  had  a  right 
to  carry  a  gun ;  to  which  Lord  Eglinton 
anfwered,  that  you  might  have  right  to 
carry  a  gun,  but  that  you  had  no  right  to 
carry  a  gun  upon  his  eflate  without  his  li- 
berty y  to  which  you  replied,  that  you  beg- 
ged his  Lord/hip's  pardon,  but  flill  perfifted  in 
refufmg  to  deliver  your  gun  j  and  you,  by 
ftriking  your  foot  againfl  a  fmall  ftone, 
having  fallen  upon  your  back,  when  retir- 
ing, and  keeping  your  gun  pointed  at  Lord 
Eglinton,  as  above  defcribed,  the  muzzle 
of  the  gun  came  thereby  to  be  altered  in 
the  direction  from  Lord  Eglinton,  and  to  be 
pointed  near  ftraight  upwards  ;  and  Lord 
Eglinton,  who  was  only  diftant  from  you 
two  or  three  yards,  having  flopped  or  flood 
flill  upon  your  falling,  you,  as  foon  as  you 
could,  recovered  yourfelf,  and  refling  upon 
your  arm  or  elbow,  aimed  or  pointed  your 
gun  to  the  faid  Alexander  Earl  of  Eg- 

«  lintou* 
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linton,  and  wickedly  and  felonioufly  fired 
it  at  him  ftanding  unarmed,  where  he  was 
when  you  fell,  fmiling  at  your  accidental  fall  $ 
and  by  the  fhot  he  was  wounded  in  the 
belly  in  a  dreadful  manner,  the  whole  lead- 
fhot  in  the  gun  having  been  thrown  into 
his  bowels ;  of  which  wound  the  faid  Alex- 
ander Earl  of  Eglinton  died  that  night 
about  12  o'clock  and  you  the  faid  Mungo 
Campbell,  after  perpetrating  fo  cruel, 
wicked,  and'barbarous  crime,  did  immedi- 
ately run  to  one  of  Lord  Eglinton's  fervants, 
who  had  brought  his  gun  from  his  coach, 
and  who  was  ftanding  at  fome  diftance,  and 
about  to  have  loaded  her,  and  endeavoured 
to  wreft  the  gun  from  him,  but  was  pre- 
vented by  the  afliftance  of  another  fer- 
vant ;  and  when  the  two  fervants  were  en- 
gaged with  you  to  defend  the  gun,  and  en- 
deavouring to  iecure  you,  the  Earl,  who 
was  then  fitting  on  the  ground,  called  to 
the  fervants  to  fecure  the  man,  for  he  had 
fhot  him*  but  not  to  ufe  him  ill,  or  ufed 
words  to  that  purpofe  and  effect ;  and,  upon 
your  being  brought  nearto  Lord  Eglinton,he 
faid  toyourfelf,  4  Campbell,!  would  not  have 
r  fhot  you/  And  you  the  faid  Mungo  Camp- 
bell, when  carrying  from  the  place  where 
you  committed  the  forefaid  crime  to  Salt- 
coats, being  ajked  if  you  did  not  repent  what 
you  had  done,  anfwered  in  fubjiance,  that  if  it 
7  '  was 
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*  was  to  do  you  would  do  it  again,  as  you  would 
€  yield  your  gun  to  no  per  [on  ;  and  being  afked, 
4  by  thofe  who  attended  you  as  a  guard from  Salt- 

*  coats  to  the  prifon  in  Irvine,  how  you  came  to 
€  Jhoot  Lord  Eglinton  ?  you  gave  an  account  of 

*  the  matter  in  fub fiance  as  follows :  that  Lord 

*  Eglinton  having  demanded  your  gun,  which  you 

*  refufed,  you  retired,  having  your  gun  cocked, 
c  till  you  fell,  when,  upon  lifting  up  your  heady 

*  and  feeing  a  gun  coming  to  Lord  Eglinton, 

<  you  had Jhot  him,  believing,  that  if  he  had 

*  got  the  gun,  he  would  have  Jhot  you ;  and 
K  that  it  was  better  to  fhoot  than  be  foot. 
c  And  the  faid  Alexander  Earl  of  Eglinton, 

*  when  within  two  or  three  hours  of  his  death, 
c  in  giving  an  account  to  John  Moore, 
c  furgeon  in  Glafgow  (who  was  called  to  give 

*  what  affiflance  he  could  in  the  way  of  his 
6  profeffion)  of  what  had  palled  between  you 

<  and  him,  did,  in  fubftance  fay,  that  you,. 
'  the  faid  Mungo  Campbell,  did  take  an  aim 

*  at  him,  and  moot  him  wilfully ;  and  which 
6  account  of  the  matter  was  given  by  the 
(  faid  Alexander  Earl  of  Eglinton  with  the 
'  greateft  calmnefs,  and  without  the  leajl  ap- 

*  pearance  of  rancour  or  refentment  of  what  had 
f  happened,'  &c. 

What  is  printed  in  the  Italic  character  was 
afterwards  ftruck  out  by  the  profecutors,  and 
printed  copies  of  the  indictment 'thrown  off 
without  thefe  paffages  in  them ;  and  it  is  with 

T  the 
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the  indi&rnent,  fo  amended,  that  the  panel 
has  been  ferved.  But  it  will  not  be  denied, 
and,  if  it  is  denied,  it  will  be  ealily  proved  by 
the  panel,  that  the  indidtment  was  fo  drawn 
at  firft,  that  it  was  fo  printed  off  at  firft,  and 
that  the  printed  copy  herewith  produced  is  one 
of  the  copies  of  the  firft  impreflion  then  thrown 
off.  The  panel  does  not  mean  at  prefent  to 
argue  upon  the  import  of  the  alterations :  it  is 
very  obvious;  and  confequently  fo  muft  the 
reafons  for  making  thefe  alterations  be. 

JO.  MACLAURIN. 
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INTRODUCTION. 

LORD  a  Bacon  fays,  of  all  Hiftory,  Bio- 
graphy is  the  mo  ft  profitable  and  ufeful : 
And  we  may  add,  that  of  all  Lives,  thofe 
i  of  Lawyers,  are  not  leaft  interefting:    And  of 
all  Lawyers,   that  of  the  Lord  Chief  Juftice 
Holt,  is,  perhaps,  mod  worthy  to  be  transmitted 
to  Pofterity. 

Sir  John  Forte/cue ,  Chancellor  to  King  Henry 
the fixth,  told  that  Prince,  "  That  b  he  thought 
it  a  peculiar  Blefling,  that  from  amongft  the 
Judges  and  their  Off  pring,  more  Peers  and  great 
Men  of  the  Realm  had  arifen,  than  from  any 
other  Profeffion  or  Eftate  of  Men  whatfoever, 
who  had  rendered  themfelves  wealthy,  illuftrious, 
and  noble,  by  their  own  Application,  Parts,  and  In- 
dtftry."  And  Lore  c  Coke  has  given  us  an  alpha- 
betical Lift  of  near  two  hundred  Families,  who 
have  advanced  themfelves  by  the  Law. 

There  never  was  an  abler,  more  unbiaflfed, 
and  upright  Judge,  fince  England  was  a  Nation, 
than  the  Lord  Chief  Juftice  Holt.  His  Life  is 
interefting  to  every  Individual,  who  fets  the  leaft 
Value  on  the  Security  of  his  Liberty  or  Pro- 
A  2  pertyj 

*  Lord  Bacons  Works,  fol.  Edit.  1753,  1  Vol.  P.  38. 

b  Forte/cue,  de  L audi bus  Ll gum  Anglic,  fol.  Edit.  1 74 1,  P.  1 23; 

c  Lord  Cv&s  Preface  to  his  iecend  Report. 
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perty ;  his  Lordfhip  was  always  remarkably  ftre- 
nuous  in  nobly  alTerting  and  as  vigoroufly  fup- 
porting  the  Rights  and  Liberties  of  the  Subject, 
to  which  he  paid  the  greateft  Regard  upon  all  Oc- 
casions, and  never  fuffered  the  leaft  Reflection 
tending  to  depreciate  either  to  pafs  uncenfured, 
or  indeed,  without  the  fevereft  Reprimand ;  in 
Confirmation  of  which,  we  have  inferted  the  fol- 
lowing mod  extraordinary  Infiance. 

"  Mrs.  Stout,  d  Mother  of  Mrs.  Sarah  Stout, 
fned  a  Writ  of  Appeal  out  of  Chancery  againft 
Spencer  Cowper,  Efq;  youngeft  d  iSon  of  Sir  Wil- 
liam Cowper,  Baronet,  Barrifter  e  at  Law,  Juftice 
of  Peace,  Captain  of  the  Militia,  [and  afterwards 
King's  f  Council,  and  one  of  the  %  Juftices  of  the 
Court  of  Common  Fleas']  for  the  fuppofed  h  Mur- 
der of  her  Daughter,  in  the  Name  of  an  Infant, 
who  was  a  Relation  to  the  faid  Sarah  Stout,  and 
her  Heir  ;  and  before  the  Writ  was  returnable, 
procured  himfclf  to  be  admitted  Guardian  to  the 
Infant  in  the  faid  Appeal  by  the  Lord  Chief  Ju- 
ftice d  Holt,  at  his  Chambers.  After  this,  the 
Friends  and  Mother  of  the  Infant,  being d  influen- 

1  ced 

d  Lord  Ray?n.  Rep.  P.  555. 
'  Mod.  Rep.  12  Vol.  P.  372. 
f  Id.  P.  478. 

s  Lord  Raym.  Rep.  2  Vol.  P.  1510.  Append,  to  Cbron.  Juri- 
dical. P.  17. 

h  See  his  Trial  in  Salmon 's  critical  Review  of  the  State  Trials, 
P.  717.  where  you  will  find  his  Obfervations  upon  that  Trial.  -He 
lays,  it  was  one  of  the  moft  memorable  ones  in  the  Age,  and  the 
World,  to  this  Day,  divided  in  their  Opinions,  concerrting  the  In- 
line ency  cf  the  Prifoner.  Id.  Ibid.  Jt  is  the  fixft  Trial  in  the 
Collection,  publifhedin  1734,  in  four  Volumes  folio. 
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ced  by  the  *  Cowpers,  went  to  the  Under-  fheriff 
with  the  Infant,  and  demanded  of  him  the  Writ 
of  Appeal,  who  delivered  it  accordingly,  where- 
upon the  Writ  was  burnt,  and  fo  loft."  ? 

"  In  this  k  Cafe,  the  Year  being  expired,  they 
could  not  have  a  new  Writ  of  Courfe,  and  there- 
fore, afterwards,  in  the  Vacation  before  1  Trinity 
Term,  1701,  13^///,^  a  Petition  was  prefer- 
red to  Sir  Nathan  Wright,  1  lately  made  Lord 
Keeper  of  the  Great  Seal  of  England,  to  have  a 
new  Writ  of  Appeal  granted.     But  upon  the 
Hearing  of  Council  on  both  Sides,  more  than  fix 
Hours  before  him,  affifted  by  Lord  Chief  Juftice 
Treby,    the  Lord  Chief  Baron  Ward,  and  Mr. 
Juftice  Powel,  (whom  my  Lord  Chief  Juftice, 
Holt  fent  in  his  Place)  and  Sir  John  Trevor,  the 
Mafter  of  the  Rolls ;   by  the  unanimous  Opinion 
of  them  all,   the  Petition  was  rejected.  Some, 
k  efpecially  Treby,  alledging  for  Reafon,  that  an 
Appeal  was  a  revengeful  odious  Profecution,  and 
therefore  deferved  no  Incouragement,  upon  which 
Occafion  Holt,  with  great  Vehemence  and  Zeal, 
faid,  "  he  wondered  that  any  Englijhman  mould 
brand  an  Appeal  with  the  Name  of  an  m  odious 
Profecution,   for  his  Part,  he  looked  upon  it 
to  be  a  noble  "  Remedy,  and  a  true  Badge  of  the 
Engli/b  Rights  and  Liberties,  and  referred  to  the 
Statute  of  Gloucefler,  Chap.  9.  [bEdw.  1.  127.x]0 

1  Mod.  Rep.  12  Vol.  P.  v<i  anC* 

k  Mod.  Rep.  12  VoJ.  P.  375. 

1  Lord  Raym.  Rep.  P.  557.' 

m  Lord  Raym.  and  Mod.  as  laft  above. 

n  Lord  Raym.  as  laft  above. 

*  2  hfi.  279. 
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in  the  lealT:  from  what  he  thought  to  be  Law  and 
Juitice  ;  he  had  s  upon  great  Occaiions  (hewed 
an  inrrepid  Zeal  in  aliening  the  Authority  of  the 
Law  ;  for  he  ventured  to  incur  the  Indignation  of 
both  Houfes  of  Parliament  by  Turns,  when  he 
thought  the  Law  was  with  htm  :  Thole  who  had 
the  Happinefs  of  living  in  his  Time,  were  more 
immediately  leniible  of  his  Jutlice,  Wifdom,  and 
Integrity.  His  Advancement  to  the  honourable 
Station  which  he  fo  long  and  fo  well  filled,  is  an 
unerring  Proof  that  real  Merit  will  make  it's  own 
Way  without  any  Aliiftanotf,  without  any  little 
mean  Arts  and  Affidoities,  and  that  the  only  cer- 
tain Method  to  obtain  true  Honor,  is  to  defer ve 
it.  To  his  Juftice  and  unfhaken  Integrity,  and 
the  univerfal  Suffrages  of  Praife  of  a  whole  x  Na- 
tion for  fuch  a  Behaviour j  we  may  poffibly,  in  a 
great  Meafure,  be  indebted  tor  fuch  a  Series  of 
great  Men  fince  his  Time,  in  the  Profedion  of  the 
Law,  not  be  equalled  in  any  former  Period  of 
Hiitory,  and  not  likely  to  be  exceeded  in  any  fu- 
ture. 

Great  and  good  Men,  who  dare  do  Right, 
without  Regard  to  the  Strength  of  Oppofirion,  or 
the  Clamours  of  a  Multitude,  are  not  only  a 
Bleffing  to  the  Age  in  which  they  live,  but  even 
to  fucceeding  Generations  alio,  by  the  Indue  nee 
which  their  glorious  Conduct  has  in  exciting  Po- 
fterity  to  imitate  their  Virtues. 

A  4  Hear 

*  Bitrr.ei'i  Hift.  of  his  own  Times,  2  Vol.  P.  545. 

1  Nothing  gave  a  more  general  Satisfaction  than  the  nam:ng?ir 
Jcbn  H:It  Lord  Chief  Jaftice.  This  Nomination  was  .• 
well  received  ;v;r  the  Nation.    Burnet,  Br,o  }  'HkSuI. 
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Hear  the  Sentiments  of  the  celebrated  Addifon 
on  this  Subject. 

"  There  is  no  Virtue  (fays  uhe)  fo  truly  great 
and  God-like  as  Juftice;  moft  of  the  other  Vir- 
tues are  the  Virtues  of  created  Beings,  or  accom- 
modated to  our  Nature  as  we  are  Men.  Juftice  is 
that  which  is  pra&ifed  by  God  himfelf,  and  to  be 
pra&ifed  in  its  Perfedion  by  none  but  him.  Om- 
nifcience  and  Omnipotence  are  requifite  for  the 
full  Exertion  of  it.  The  one,  to  difcover  every 
Degree  of  Uprigbtnefs  or  Iniquity  in  Thoughts, 
Words,  and  A&ions.  The  other,  to  meafure 
out  and  impart  fuitable  Rewards  and  Punifli- 
ments. 

As  to  be  perfectly  Juft  is  an  Attribute  in  the 
divine  Nature,  to  befo  to  the  utmoftof  our  Abi- 
lities, is  the  Glory  of  a  Man.  Such  an  one  who 
has  the  public  Adminiftration  in  his  Hands,  afts 
like  the  Reprefentative  of  his  Maker,  in  recom- 
pencing  the  virtuous,  and  punifhing  the  Offen- 
ders. By  the  extirpating  of  a  Criminal,  he  averts 
the  Judgments  of  Heaven,  when  ready  to  fall 
upon  an  impious  People  •  or,  as  my  Friend  Cato 
exprefles  it,  much  better  in  a  Sentiment  conform- 
able to  his  Character. 

When  by  jufl  Vengeance  impious  Mortals  perifo, 
The  Gods  behold  their  Punijhment  with  Pleafure, 
And  lay  tti  uplifted  Thunder-bolt  afide. 

When, 

-l  Guardiatiy  No.  90, 


INTRODUCTION.  ix 
When  a  Nation  once  lofes  its  Regard  to  Juftice  5 
when  they  do  not  look  upon  it  as  fomething  vene- 
rable, holy,  and  inviolable ;  when  any  of  them 
dare  prefume  to  leffen,  affront,  or  terrify  thofe 
who  have  the  Diftribution  of  it  in  their  Hands ; 
when  a  Judge  is  capable  of  being  influenced  by 
any  Thing  but  Law,  or  a  Caufe  may  be  recom- 
mended by  any  Thing  that  is  foreign  to  its  own 
Merits,  we  may  venture  to  pronounce  that  fuch. 
a  Nation  is  haftening  to  its  Ruin. 

For  this  Reafon,  the  beft  w  Law  that  ever  paff- 
ed  in  our  Days  (fays  Addifon)  is  that  which  con- 
tinues the  Judges  in  their  Ports  during  their  good 
Behaviour,  without  leaving  them  to  the  Mercy 
of  fuch,  who,  in  ill  Times  might,  by  an  undue 
Influence  over  them,  trouble  and  pervert  the 
Courfe  of  Juftice. 

Able  and  upright  Judges  are  to  be  reckoned  a- 
mong  the  greateft  national  Bleffings,  and  fhould 
have  that  Honor  paid  them  whilft  they  are  yet 
living,  which  will  not  fail  to  crown  their  Memo- 
ry when  dead. 

I  always  rejoice  (fays  he)  when  I  fee  a  Tribunal 
filled  with  a  Man  of  an  upright  and  inflexible 
Temper,  who  in  the  Execution  of  his  Country's 
Laws  can  overcome  all  private  Fear,  Refentment, 
Solicitation,  and  even  Pity  itfelf.  Whatever  Paf- 
lion  enters  into  a  Sentence  or  Decifion,  fo  far  will 
there  be  in  it  a  1  indture  of  Injuftice.  In  fhort, 
Juftice  difcards  Party,  Friendmip,  Kindred,  and 
is  therefore  always  reprefented  as  blind,  that  we 

may 

t  Stat.  12  k  13  Will  3.  Chap.  2. 
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may  fuppofe  her  Thoughts  are  wholly  intent  on 
the  Equity  of  a  Caufe,  without  being  diverted  or 
prejudiced  by  Objedts  foreign  to  it." 

If  the  A£t  which  continued  the  Judges  in  their 
Ports  during  their  good  Behaviour,  was  deemed 
by  that  difcerning  and  judicious  Writer  Addifony 
the  beft  Law  that  ever  paffed  in  his  Days,  how 
ought  we  to  efteem  that  x  which  fecures  our 
Judges  in  the  Enjoyment  of  their  Offices,  during 
their  good  Behaviour,  not  with/landing  the  De- 
mife  of  the  Crown,  and  which  eftablifties  their 
Salaries  during  the  Continuance  of  their  Commif- 
fions,  but  more  efpecially,  his  Majefty's  moft 
gracious  y  Speech  to  his  Parliament  on  that  great 
Occafion,  wherein  he  was  pleafed  to  declare,  that 
he  looked  upon  the  Independency  and  Upright- 
nefs  of  Judges  as  effential  to  the  impartial  Admi- 
niftration  of  Juftice,  as  one  of  the  beft  Securities 
to  the  Rights  and  Liberties  of  his  loving  Subjedts, 
and  as  moft  conducive  to  the  Honor  of  his  Crown : 
Can  we,  as  a  grateful  and  loyal  People,  fufficient- 
ly  admire  or  revere  his  Majefty  for  thefe  his  con- 
vincing Proofs  of  a  noble  and  determined  Refolu- 
tion  to  preferve  the  Conftitution,  and  the  Rights 
and  Liberties  of  the  People  inviolate  ?  Can  we, 
as  Subje&s,  be  infenfible  of  the  Bleffings  we  enjoy 
when  we  reflect  on  his  Majefty 's  Goodnefs,  in 
having  vouchfafed  to  appoint  Perfonsof  the  great- 
eft  Integrity  and  Abilities,  to  adminifter  Juftice 
in  the  feveral  Courts  of  Judicature  of  this  King- 
dom,, 

x  Stat,  i  Geo.  3.  Chap.  23. 
y  OnTuefday,  3d  March,  1 761. 
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dom,  Perfons  fed  uoufly  careful  of  the  Rights  and 
Liberties  of  the  People,  and  who  would  not,  on 
any  Confideration,  either  by  Hope  or  Fear,  Re- 
wards or  Threats,  be  induced  to  act  contrary  to 
what  is  Right  ?  How  fincere  then  muft  be  the 
Satisfaction  of  every  Individual,  if  he  does  but 
eoniider  for  a  Moment,  that  by  this  happy  Means 
his  Life,  his  Liberty,  his  Property,  his  Reputa- 
tion, and  every  Thing  in  the  leaft  dear  and  valu- 
able, is  fully  and  effectually  fecured  from  all  In- 
jury. ( 

During  the  Time  Lord  Chief  JufticeJS?/^prefided 
in  Court,  feveral  tafes  of  the  utmofl:  Importance, 
and  highly  affecting  the  z  Lives,  a  Rights,  b  Liber- 
ties, and  c  Properties  of  the  People  came  in 
Judgment  before  him.  There  was  a  remarkable 
Clearnefs  and  Perfpicuity  of  Ideas  in  his  Lord- 
Chip's  Definitions ;  a  diftinct  Arraingemcnt  of 
them  in  the  Analyfis  of  his  Arguments;  and  the 
real  and  natural  Difference  of  Things  was  made 
moft  perceptible  and  obvious,  when  he  diftin- 
guifhed  between  Matters  which  bore  an  untrue 
Refemblance, to  each  other.  Having  thus  right- 
ly formed  his  Premiffes,  he  fcarce  ever  erred  in 
his  Conclufions ;  his  Arguments  were  inftruclive 
and  convincing,  and  his  Integrity  would  not  fuf- 
fer  him  to  deviate  from  Judgment  and  Truth  in 
Compliance  to  his  Prince,  or  as  obferved  before, 
to  either  Houfe  of  Parliament :  And  they  all  paid 

that 

z  Plummers  Cafe,  P.  47,  48.    Mauugridgeis  Cafe,  P.  95, 

a  Afhly  and  White,  P.  74. 

*  The  Queen  again  ft  Paty,  P.  90. 

';  C°ggs  and  Barnard,  P.  60. 
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that  Regard  to  Juftice  in  the  Perfon  of  Lord  Holt, 
as  not  to  be  offended  at  his  Decifions ;  feveral  of 
which  feemed  to  crofs  their  own  Interefts  or  De- 
terminations. There  is  an  Inftance  of  each  Sort 
in  the  following  Pages,  viz.  Lord  Banbury's 
Cafe,  and  the  Queen  againft  Paty. 

That  his  Lordfhip's  Arguments  therefore  are 
well  worth  the  Perufal  of  every  Englifoman,  need 
not,  we  prefume,  be  much  infifted  on  at  this 
Time  of  Day,  efpecially  as  moft  of  them  are 
now  fo  faithfully  and  judicioufly  reported  by 
that  eminent  Lawyer,  the  Lord  Chief  Juftice 
Raymond. 

The  Reader  will  find  the  following  moft  re- 
markable ones  (for  all  would  fill  Volumes 
of  themfelvesj  inferred  at  large  in  the  enfuing 
Sheets,  viz. 

1 .  Lord  Banbury's  Cafe,  P.  8, 

2.  The  Banker's  Cafe,  P.  20. 

3.  Lane  againft  Cotton,  P.  37. 

4.  The  King  againft  Plummer,  P.  47,  48. 

5.  His  Lordlhip's  Speech  to  Boucher ,  P.  58. 

6.  Coggs  againft  Barnard,  P.  60. 

7.  Afiby  againft  White,  P.  74. 

8.  The  Queen  againft  Paty,  P.  90. 

9.  The  Queen  againft  Mawgridge,  P.  95. 

After  what  has  been  laid  of  the  Chara&er  of 
Lord  Chief  Juftice  Holt,  and  of  the  Authority 
of  his  Lordftiip's  Arguments,  it  will,  we  pre- 
fume, 
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fume,  be  needlefs  to  apologize  for  inferring  the 
Points  of  Law  refolved  by  him,  upon  Evidence  in 
Trials,  at  Nifi  Prius,  or  the  Table  of  References 
to  his  Arguments  and  Refolutions. 

As  his  Lordfhip's  Family  is  but  little  known 
to  the  World  in  general,  for  the  Satisfaction  of 
the  Public,  an  Abftract  of  his  Will,  Codicils, 
(§c.  extracted  from  the  Regiftry  of  the  Preroga- 
tive Court  of  Canterbury,  is  fubjoined.  It  is 
obfervable,  that  not  a  Syllable  concerning  this 
confummate  Judge,  or  any  of  his  Family,  is  to 
be  found,  either  in  the  ten  Volumes,  folio,  of 
the  General  Dictionary;  the  five  of  the  Bio- 
graphia  Britannica  ;  or,  the  eleven  large  octavo 
of  the  Biographical  Di£lionary9 


T rinity  Vacation, 
1763. 


J.R. 


THE 


LIFE  and  CHARACTER 

O  F 

Sir  JOHN  HOLT,  Knight, 

LATE 

Lord  Chief  JuPcice  of  the  Kings-Bench. 

^F^HE  Right  Honourable  Sir  John  Holt, 
Knt.  Lord  Chief  Juftice  of  the  Court  of 
King's- Bench,  in  the  Reign  of  their  Jate 
Majefties  King  William  and  Queen  Mary, 
moft  eminent  for  his  Abilities,  Integrity,  and  Cou- 
rage, in  the  Execution  of  his  high  and  important 
Office,  at  a  Time  when  his  Prince  and  Country  flood 
much  in  Need  of  an  able  and  upright  Judge,  was  the 
eldefb  Son  of  Sir  Thomas  Holt,  Knight,a  Serjeant  at  Law 
in  King  Charles  the  Second's  Reign,  by  Sufan  his  Wife; 

B  Daugh- 

a  Sir  77"?.  Raynt.  Rep.  P.  238.  Dugdales  Chronica  Series.  P.  \zic 
Chronica  Juridicialia.  P.  205.  He  received  his  Writ  on  the  1 6th 
Day  of  Odober,  1.677,  29  C^ar.  2.  It  may  not  feem  totally  fo- 
reign to  our  Subject  to  infert  in  this  Place  the  Serjeant's  Writ  and 
Oath,  the  Writ  is  as  follows, 

"  Charles  the  fecond,  by  the  Grace  of  God,  of  England,  Sect- 
"  land,  France,  and  Ireland,  King,  Defender  of  the  Faith,  &ci" 
[which  means,  (fays  the  learned  Do&or  Burn)  "  and  of  the  Church 
**  of  England,  and  alfo  of  Ireland  in  Earth,  the  fuprerne  Head" 
Eurns  Ecclefiaftical  Law,  2  Vol.  P.  172,  354.  Stat.  35  Hen.  8, 
Chap.  3  ]  To  our  beloved  and  faithful  Thomas  Holt,  Efq;  Greet- 
ing, Inafmuch  as  We  have,  with  the  Advice  of  our  Council,  or- 
dained, That  you  ihall  take  upon  you  the  State  and  Degree  of  a 
Serjeant  at  Law,  from  the  Day  of  St.  Michael,  in  three  Weeks, 

We 
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Daughter  of  John  Peacock,  of  Chawley,  near  Comnore^ 
in  the  County  of  Berks  •,  he  was  b  born  in  the  Year  1 64.2, 
17  Char.  1.  in  a  Market-town  called  Thame  in  Oxford- 
jhirer  and  educated  in  Abingdon  School,  while  his  Fa- 
ther was  Recorder  of  that  Town.  He  became  a  Gen- 
tleman Commoner  of  c  Oriel  College,  Oxford,  under 
the  Tuition  of  Mr.  Francis  Barry.  In  the  Year  1658, 
10  Char.  2.  he  entered  himfelf  of  d  Gray* s- Inn  be- 
fore he  took  a  Degree,  fometime  after  which  he  was 
called  to  the  Bar,  where  applying  himfelf  with  great 
Induftry  to  the  Study  of  the  Common  Law,  he  arrived 
at  fo  great  Knowledge  therein,  that  he  loon  became  a 
very  eminent  Barrifter,  mfomuch,  that  when  the  Earl 
of  Danby  (great  Grandfather  to  his  prefent  Grace  the 
Duke  of  Leeds)  was,  in  the  Year  1678,  30  Char.  2. 

im- 

We  Command,  and  firmly  injoin  you  to  fettle  and  prepare  your- 
felf  for  taking  upon  you  the  aforefaid  State  and  Degree,  in  Form 
aforefaid,  and  this  you  are  in  no  wife  to  omit,  under  the  Penalty 
of  1000/.  Witnefs  Myfelf  at  Weftminfiert  the  third  Day  of  July,  in 
the  twenty -ninth  Year  of  our  Reign. 

The  Label  was  indorfed,  "  To  our  beloved  and  faithful  Thomas 
M  Holt,  Efq;  to  take  the  State  and  Degree  of  a  Serjeant  at  Law, 
"  returnable  in  three  Weeks  of  St.  Michael."''  Barker. 

Sir  Tho.  Raym.  Rep.  P.  238. 
The  Serjeant's  Oath  is, 

f*  That  you  lhall  fwear,  that  well  and  truely  you  mail  ferve  the 
King's  People  as  one  of  the  Serjeants  at  Law,  and  you  mail  truely 
couniel  them  that  you  lhall  be  retained  with,  after  your  Cunning, 
and  you  mail  not  differ,  tract,  or  delay  their  Cauies  willing  for 
Love  of  Money,  or  covetous  of  any  Thing  that  may  turn  to  your 
Profit;  and  you  mail  give  Attendance  accordingly,  as  God  you 
help,  by  the  Contents  of  this  Book."  Show.  Rep.  2  Vol.  P.  102, 
103. 

Note  ;  the  Motto  to  his  Serjeant's  Ring  was  Gratia  Regis,  non 
Open bus  Legi s ;  intimating,  That  his  Preferment  was  owing  to 
the  Kings  Favor,  not  to  his  Merit.  Freem.  Rep.  P.  233.  Sir  The. 
Raym.  Rep.  P.  238. 

b  Wood's  Athena  Oxonienfes,  Vol.  2.  Column  964. 

c  Wood  as  above. 

&  Lord  Raym.  Rep.  P.  604.  Mod.  Rep.  3  Vol.  P.  ico. 
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impeached  in  Parliament  by  the  Commons,  the  Lords 
appointed  Serjeant  Raymond,  (Father  of  that  eminent 
Lawyer,  the  late  Lord  Chief  Juftice  Raymond),  Mr. 
Saunders,  afterwards  Chief  Juftice  of  the  e  King's  Bencby 
and  Mr.  Holt,  to  be  of  his  Council ;  but  the  f  Com- 
mons, by  a  Vote,  which  was  polled  round  Ifreftminfier- 
Hall,  and  the  Parliament- Houfe,  prohibited  the  fame 
upon  the  fevereft  Penalties. 

On  the  13th  Day  of  February,  i63$,  2  James  II. 
he  was  made  g  Recorder  of  London,  by  Letters  Patent, 
by  h  CommiiTion,  in  the  Piace  of  Sir  Thomas  Jenner% 
made  one  of  the  Barons  of  the  i  Exchequer,  in  the 
Room  of  Sir  Edward  Neville,  and  a  k  Knight  by  the 
Favor  of  King  James  the  fecond. 

Flaving  difcharged  the  Office  of  Recorder  with  much 
Candor  and  Applaufe  for  about  a  Year  and  an  half, 
he  was  removed  thence,  becaufr  he  would  not  give  his 
Hand  towards  the  taking  away  the  Ted,1  but  m  ano- 
ther gives  us  this  Account  of  it,  "  and  though  King 
James  the  fecond  had  no  other  Wars,  but  againU  the 
Laws  and  Conftitutions  of  the  Nation,  yet  he  would 
have  the  Act n  which  makes  it  Felony  without  Be- 
nefit of  Clergy,  for  any  Soldier  taking  Pay  in  the 

B  2  •  King's 

e  Show.  Rep.  Vol.  2.  P.  252.  pi.  260.  Sir  Tho.  Raym.  Rep.  P. 
478.  Fortefc.  Rep.  P.  383. 

f  Boyers  Annual  Lift  of  the  Deaths'of  eminent  Perfons,  at  the 
End  of  his  Hiftory  of  Queen  Anne,  P.  5  2. 

s  Wood's  Atben.  Oxon.  Vol.  2.  Col.  964.  Show.  Rep.  Vol.  2. 
P.  466. 

h  Maitland's  Hiftory  of  London,  Vol.  2.  P.  1206. 

*  Shaw.  Rep.  Vol.  2.  P.  466. 

k  Wood's  Athen.  Oxon.  Vol.  2.  Col.  964. 

1  Wood,  Ibid. 

m  Coke's  Detection  of  the  Court,  and  State  of  England,  Vol.  2. 
Lib.  5.  P.  4^5. 

'  n  2  &  3  Edw.  6.  Chap.  2.  Sea.  6.  which  is  repealed  as  to  the 
Felony,  by  Stat.  1  Mar,  Scff.  1.  Chap.  1.  and  revived  by  Stat.  4 
&  5  Phil.  &  Mar,  Chap.  3.  Sea.  9. 
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King's  Service,  in  his  Wars  beyond  Sea,  and  upon  Sea* 
or  in  Scotland,  to  defert  his  Officer,  to  extend  to  this 
Army,  thus  raifed  by  King  James  the  fecond,  in  Time 
of  Peace,  to  inflate  the  Nation,  in  the  Year  1687, 
4  Jam.  2.  (or  about  the  latter  End  of  the  Year  1686,) 
and  becaufe  the  Recorder  of  London,  Sir  John  Holt, 
would  not  expound  this  Law  to  the  King's  Defign, 
he  was  put  out  of  his  Place,  and  fo  was  Sir  Edward 
0  Herbert  from  being  Chief  Juftice  of  the  King's  Bench, 
to  make  Room  for  Sir  Robert p  Wright  to  hang  a  poor 
Soldier  upon  this  Statute,  and  afterwards  this  Statute 
did  the  Work  without  any  further  Difpute.  On  the 
twenty-fecond  Day  of  April,  in  the  Year  1686,  3  Jam  2. 
or  thereabouts,  he  was  called  to  the  Degree  of  a  Ser- 
jeant q  at  Law  with  many  others." 

*  Being  chofen  a  Member  in  the  Convention  Parlia- 
ment, called  by  the  Prince  of  Orange,  to  fettle  the 
Nation,  upon  King  James  his  withdrawing  intcs  France, 
in  the  Year  1688,  5  Jam.  2.  he  was  appointed  to  be 
one  of  the  Managers  for  the  Commons,  at  the  Confe- 
rences held  with  thofe  of  the  Lords,  about  the  Abdi- 
cation, and  the  Vacancy  of  the  T h rone  j  he  had 
an  Opportunity  to  mew  his  great  Abilities  and  Inclina- 
tions upon  that  folemn  Occafion  ;  and  it  is  not  at  all 

un- 

0  Mod.  Rep.  3  Vol.  P.  125.  Show.  Rep.  Vol.  2.  P.  511.  pi. 

475.  Wood\  Atheii.  Oxon.  2  V  ol.  Col.  992.  When  King  James 
afked  him  to  vote  for  the  Repeal  of  the  Teft,  he  anfwered,  he  could 
not  do  it  in  Honor  or  Confcience  ;  the  Kingfaivl,  he  knew  he  was 
a  Man  of  Honor,  but  the  Reft  of  his  Life  did  not  look  i  ke  a  Man, 
that  had  great  Regard  for  Confcience  ;  (for  he  was  indeed  aban- 
doned to  Luxury  z.nd  Vice)  ;  he  boldly  replied,  he  had  his  Faults, 
but  they  were  fuch  that  other  People,  who  talked  more  of  Con- 
ference, were  guilty  of  the  like.  TindaTs  Continuation  of  Rapins 
Hiftory  of 'England,  3  Vol.  P.  41.  in  Notes. 

p  fc.  Rep.  2  Vol.  P.  51 1.  pi.  475;  Mod.  Rep.  3  Vol. P.  125, 
<J  Mod.  Rep.  3  Vol.  P.  ico.  The  Motto  of  his  Ring  was,  Deus, 
Rex,  Lex. 

r  Jjcyu-'s  Remarkables  of  the  Year,  17 10,  P407. 
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unlikely,  but  that  it  forwarded  his  Advancement:  For 
the  Government  being  fettled,  and  King  ffiUliam  and 
Queen  Mary  fixed  upon  the  Throne,  Sir  John  Holt  was 
on  the  fourth  Day  of  May,  in  the  Year  1689,  1  Will. 
&  Af^r.  made  Lord  Chief  Jultice  of  the  Court  of 8  "King's 
Bench ;  Sir  William  1  Dolmen,  Sir  William  u  Gregory,  and 
6ry/«  u  Eyres,  Efq;  being  the  other  three  judges  fo 
conftituted  at  the  fame  Time,  as  well  as  thofe  of  the 
w  Common  Pleas,  and  x  Barons  of  the  Exchequer.  On 
Tuefday  the  feventh  Day  of  the  fame  Month  of  May, 
he  was  at  a  Meeting;  of  the  Governors  of  the  Charter- 
Houfe,  at  Whitehall,  chofen  y  one  in  the  Place  of  Lord 
Chancellor  Jeffreys,  and  fome  Time  afterwards,  viz. 
on  the  twenty  fifth  Day  of "5 Tj  Augv.fi,  in  the  lame  Year 

B  3  '  1689, 

s  Lord  Rep   2  Vol.  P.  1309.  Appendix  to  Chronica  Juri- 

dkialia.  P.  3.  Wood's  At  hen.  Oxon.  2  Vol.  Col.  964.  Bilhop 
Burnet  fays,  "  That  though  he  was  a  young  Man  for  fo  high  a 
Poft,  yet  he  maintained  it  all  his  Time,  with  an  high  Ps.eputation 
for  Capacity,  Integrity,  Courage,  and  great  Difpatch  ;  fo  that 
fince  the  Lord  Chief  juftice  Hale,  his  Time,  that  Bench  had  not 
been  fo  well  filled,  as  it  was  by  him."  Burnet's  Hiftory  of  his 
own  Times,  2  Vol.  P.  5. 

*  Appointed,  20th  of  April,  1689.  Appendix  to  Chronica  Ju- 
ridicialia.  P.  3. 

u  Appointed,  8th  of  May,  1689.  Appendix  to  Chronica  Jia  i- 
dicialia.  P.  3. 

w  Viz.  Sir  Henry  Pollexfen,  appointed  Chief  Juftice  the  6th  of 
May,  Sir  John  Powell,  Sir  Thomas  Rokejby,  8th  of  May,  Peyton 
Ventris,  Efq;  9th  of  May,  1689.  Appendix  to  Chronica  Juridicia- 
lia.  P.  3. 

x  Sir  Robert  Atkins,  appointed  Lord  Chief  Baron,  17th  of  April, 
Sir  Edward  Neville,  Nicholas  Lechmere,  8th  of  May,  and  Sir  "John 
Turton,  9th  of  May,  1689.  Appendix  to  Chron.  juridicial.  P.  3. 
Tind.  Contin.  Rap.  Hifrory  of  England)  I  Vol.  P.  41.  in  Notes. 

y  Clarendon's  State  Letters,  2  Vol.  P.  186,  publifhed  by  Richard 
Poivney,  Efq;  in  the  Year  1763. 

z  Boyer's  *Remarkables  of  the  Year  17 10,  P.  408.  Mr.  Wood 
fays,  it  was  on  the  26th  Day  of  September,  in  the  Year  1682.  Wood's 
Athen.  Oxon.  2  Vol.  Col.  964. 
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1 6S9,  he  was  admitted  into  his  Majefty's  mod:  honour- 
able a  Piivy  Council,  and  fworn  at  b  Hampton-Court. 

c  The  Revertion  of  the  Place  of  Chief  Clerk  d  for 
inrolling  Pleas  in  the  Court  of  Kings  Bench,  having 
been  granted  by  King  Charles  the  Jecond,  to  his  Ma- 
jefty's  natural  Son  the  Duke  of  Grafton  •,  and  the  fame 
becoming  vacant  after  the  Duke's  Deceafe,  in  SWJohn 
Holt's  Time,  there  was  a  Conteft  d  at  Law  between 
him  and  the  young  Duke  of  Grafton  about  the 
Difpofal  of  it :  But  the  Matter  was  at  Length  accom- 
modated by  the  Interpofition  of  the  King  himfelf ; 
who,  though  my  Lord  Chief  Juftice  might  have,  and 
had  the  Right,  engaged  his  Lordfhip  to  make  an 
handfome  Allowance  out  of  the  Profits  to  an  Orphan 
who  had  loft  his  Father  in  the  public  Service  of  his 
Country.  My  Lord  gave  the  Place  to  his  Brother  Mr. 
Rowland  Holt,  who  enjoyed  it  to  the  Time  of"  his 
Dead). 

On  the  twentieth  Day  of  June,  in  Trinity  Term, 
1694,  6  Will  &  Mar.  Lord  Chief  Juftice  Holt 
delivered  his  molt  excellent  f  Argument,  in  Lord 
Banbufy'sCafe.  The  Cafe  was,  that  an  s  Indictment 
had  been  found  at  Hicks' s  Hall  againft  the  Defendant 

Lord 

f  Wood  as  above.  Beyers  Hiftory  of  Queen  Anne*  P.  35^.  His 
Reroarkables  of  the  Year  17 10,  P.  408.  TindaPs  Continuation  of 
Rnphi's  Hillory  of  England,  4  Vol.  P.  105. 

b  ffood  as  above. 

c  i^fr's'Remarkablesof  the  Year  1710,  P.  409. 

d  Show.  Pari.  Caf.  P.  in. 
^  f  Lord  Raym.  Rep.  1  Vol.  P.  ii.    Mr.  Serjeant  Skinner  fays, 
that  the  Argument  of  Holt,  Chief  Jullice,  wib  more  explicit  than 
that  of  the  ether  judges,  and  delivered  with  greater  Reafon,  Cou- 
rage, and  Authority.    Skin.  Rep.  P.  517,  518. 

s  Lord  Raym.  Rep.  1  Vol.  P.  10.  Balk.  Rep.  2  Vol.  P.  510. 
Carth.  Rep.  P.  297.  Salk.  Rep.  3  Vol.  P.  242.  pi.  1.  *  Cafes 
Tempore,  Holt,  Ch.  Jul*.  P.  530.  Comb.  Rep.  P.  273.  Skin.  Rep. 
?.  517.  Mod.  Rep.  12  Vol.  P.  59.  Lord  Raym.  Rep.  2  Vol. 
P.  1 1 15. 
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Lord  Banbury,  by  the  Name  of  Charles  Knotty  s,  Efq; 
for  the  Murder  of  Captain  Law/on,  (who  had  mar- 
ried the  Sifter  of  the  Defendant)  and  this  Indictment 
was  removed  by  Certiorari  into  the  King s- Bench, 
where  the  Defendant  pleaded  a  Mifnomer  in  Abate- 
ment, viz.  that  William  Knotty  Vifcount  Walling  ford, 
by  Letters  Patent  under  the  Great  Sea!  of  England, 
(which  he  produccth  in  Court)  bearing  Date  the  eigh- 
teenth Day  of  Auguft,  2  Car.  I.  was  created  Earl  of 
Banbury,  to  have  and  to  hold  the  Dignity  to  him  and 
the  Heirs  Male  of  his  Body  lawfully  begotten,  &c. 
that  William  had  IfTue  Nicholas,  who  fucceeded  Wtl- 
liam  in  the  Dignity,  from  whom  the  Dignity  descend- 
ed upon  the  Defendant  as  Son  and  Heir  to  Nicholas, 
et  hoc  par  at  us  eft  verifcare,  &c.  The  Attorney  Ge- 
neral replies  to  this  Plea.,  that  the  Defendant  upon  the 
Thirteenth  of  December,  4th  William  and  Mary,  pre- 
ferred a  Petition  to  the  Houfe  of  Peers  then  in  Parlia- 
ment aflfembled,  that  he  might  be  tried  by  his  Peers, 
and  that  after  long  Confide  rations  and  Debates,  the 
Houfe  of  Peers  difmiffed  his  Petition,  fecundum  Legem 
Parliamenti,  and  difallowed  his  Peerage,  and  made  an 
Order,  that  the  Defendant  mould  be  tried  by  the 
Courfe  of  the  Common  1  aw,  To  this  Replica- 

tion the  Defendant  demurred,  and  the  Attorney  Ge- 
neral joined  in  Demurrer. 

The  Cafe  was  argued  feveral  Times  at  the  Bar  by 
Sir  h  Edward  Ward,  Attorney  General,  Sir1  Thomas 
Trevor,  Solicitor  General,  Sir  k  William  Williams,  King's 

B  4  Coun- 

h  Afterwards  Lord  Chief  Baron  in  the  Room  of  Sir  Edward  At- 
kins. Lord  Raym.  Rep.  i  Vol.  P  57.  Append,  to  Chron.  Juri- 
dkial.  P.  5. 

1  Afterwards  Chief  Jufiice  of  the  Common  Pleas,  Mod.  Rep. 
12  Vol.  P.  477.  Lord  Raym.  2  Vol.  P.  748.  Append,  to  Chron, 
Juridicialia.  P.  7. 

k  Afterwards  Solicitor  General  to  Jama  the  fecond,  Mod.  Rep. 
3  Vol.  P,  143. 
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Council,  for  the  King  and  Queen  •,  and  by  Serjeant 

1  P  ember  ton,  Serjeant  m  Levinz,  and  Sir  Bartholomew, 
Shower,  for  the  Defendant. 

On  the  faid  twentieth  Day  of  June,  the  Court  of 
fang's-Bench  unanimoufly  gave  their  Opinions  for  the 
Defendant,  but  becaufe  theReafonsof  Sir  Samuel  Eyre, 
Sir  Giles  Eyre,  and  Sir  William  Gregory,  Juftices,  were 
comprehended  in  the  Argument  of  my  Lord  Chief 
Juftice  Holt,  they  are  omitted  here,  to  avoid  Repeti- 
tion. 

He  faid  at  the  Beginning,  that  fince  this  Cafe  was 
of  fe>  great  Importance,  that  in  fome  Manner  all  the 
Nobility  of  England  had  fome  Concern  in  it,  and  fince 
this  Caie  had  given  Occafion  to  many  Debates  in  the 
tloufe  of  Lords,  and  fince  there  were  many  Perfons  of 
great  Quality,  who  had  made  Reflections  upon  the 
Judges  of  the  King s  Bench,  for  not  having,  before  this 
Time,  brought  the  Defendant  to  his  Trial ;  he  hoped 
that  the  Audience  would  give  him  their  Pardon,  if  he 
examined  the  Queftions  hereafter  anting  a  little  at 
large. 

In  this  Cafe  (he  faid)  two  Quedions  would  arife : 

1.  If  the  Plea  be  good  ? 

2.  Suppofing  it  to  be  fo,  if  the  Replication  confelfes 

and  avoids  the  Plea  ? 

To 

1  Afterwards  Chief  Juftice  of  the  King's-  "Bench  to  Charles  the  fecond, 
m  the  Room  of  Sir  William  Scrcggs,  who  was  difplaced.  Show. 
Rep.  z  Vol.  P.  155.  Ventr.  Rep.  P.  354.  Sir  Tho.  Jones's  Rep. 
P.  141.  Note,  he  was  afterwards  at  his  own  Defire,  made  Ch. 
Juft,  of  the  Common  Pleas.  Sir  Tho.  Raym.  Rep.  P.  47S,  in  the 
Place  of  Lord  North,  who  was  appointed  Lord  Keeper  in  the  Room 
of  Lord  Nottingham)  Lord  High  Chancellor,  deceafed.  Sir  Tho. 
Jones's  Rep.  P.  231.  Show,  Rep.  2  Vol.  P.  252.  pi.  260.  Sir 
%ho.  Raym.  Rep.  P.  478. 

!n  Afterwards  one  of  the  Juftices  of  the  Common  P 'leas ,  to  James 
the  fecond,  Chron.  J uridicialia.  P.  209.  Note,  he  was  afterwards 
removed,  Le<v.  Rep.  3  Vol.  P.  257,  and  came  to  the  Bar  again; 
$'ha-zv.  Rep.  2  Vol.  P.  471.  pi.  437. 
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To  the  Plea  (he  faid)  the  Council  for  the  King  had 
taken  three  Exceptions. 

1 .  That  it  does  not  appear  that  Banbury  is  in  Eng- 
land. 

2.  That  Mr.  Knollys  ought  to  have  averred,  that  he 
is  unus  P avium  Regni  AngUte,  for  it  may  be  that  he  is 
an  Earl  of  Ireland,  or  of  Scotland,  and  then  he  has  not 
any  Title  to  be  tried  by  the  Lords  in  this  Realm. 

3.  That  he  ought  to  have  concluded  his  Plea  with 
prout  poiet  per  Recordum,  or  ought  to  have  produced  a 
Writ  to  certify  that  he  was  Earl  of  Banbury.  Baron 
or  not  Baron  being  triable  by  Record. 

To  give  Anfwers  to  thefe  Objections  more  effec- 
tually, he  thought  it  much  to  the  Purpofe  to  confider, 
what  an  Earldom  was  originally  ;  and  he  faid,  that  an 
Earldom  confided  in  three  Things  heretofore. 

1.  In  Dignity. 

2.  In  Office. 

3.  In  diver fe  PoflTefllons. 

As  to  the  firft,  before  the  Time  of  Edward  the 
third,  there  were  but  two  Titles  of  Nobility,  viz. 
Earls  and  Barons,  Barons  were  originally  created  by 
Tenure,  afterwards  by  Writ;  and  lavtly,  Richard  the 
fecond,  in  the  eleventh  Year  of  his  Reign,  by  Letters 
Patent  under  his  Great  Seal,  created  John  Beaucham  of 
Holt,  Baron  of  Kzdderminfter,  and  left  a  Precedent, 
which  all  his  Succeiiors  have  followed  down  to  this 
Time,  but  Earls  were  always  created  by  Letters  Patent. 
The  Ernprefs  Maud,  created  Milo  of  Gloucejler,  Earl 
of  Hereford,  by  her  Letters  Patent. 

As  to  the  fecond,  an  Earldom  confided  in  Office, 
for  the  Defence  of  the  King  and  Realm.  Earls  {Comites) 
had  not  their  Denomination  from  the  County,  but  a 
comitando  Regem.  And  becaufeit  is  an  Office,  it  may 
be  intailed  within  Weftm.  2  Cap.  1.  and  although  the 
Statute  26  Hen.  6.  Cap.  13.  had  never  been  enacted, 

an 
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an  Earldom  had  been  fubjeff  to  Forfeiture  by  the 

committing  of  High  Treafon. 

As  to  the  third,  an  Larldom  confifted  in  Rents, 
Poffefiions,  &c.  but  in  Procels  of  Time  they  decreafed 
to  20/.  per  Annum,  and  neverthelefs  the  Heir  mould 
pay  100/.  Relief  within  Magna  Chart  a  but  at  this  Day 
it  confifts  only  in  Dignity  and  Office,  which  extend 
over  all  die  Land. 

2.  He  confidered,  that  the  great  Seal  of  England  is 
appropriated  to  this  Realm,  and  that  which  is  done 
under  it  ought  to  bear  Relation  to  England,  and  to  no 
other  Place.  If  the  King  of  England,  before  the  Con- 
quer!: of  Ireland,  had,  by  Letters  Patent,  conferred  a 
Title  of  Honour,  the  Patentee  mould  have  been  an 
Mnglijb  Peer.  It  is  true  that  the  King  may  create  an 
fatjh  Earl  under  the  Englifh  Great  Seal.  But  then 
there  ought  to  be  exprefs  Words  for  where,  by  the 
Prerogative,  a  fpccial  Act  is  done,  there  ought  to  be 
exprefs  Words,  and  it  mail  not  be  taken  by  Implica- 
tion. And  farther,  an  Act  of  Parliament  mall  not  ex- 
tend to  Ireland,  unlcfs  it  be  particularly  named  ;  and 
therefore,  to  intend  the  Defendant  in  this  Cafe,  to  be 
an  Irijh  Peer,  is  foreign,  and  ought  to  be  rejected. 

3.  He  was  of  Opinion,  that  the  Place  from  whence  the 
Patentee  takes  his  Title,  is  not  neeeflarily  to  be  \n  Eng- 
land; nor  in  Reality  is  there  any  Necefiity,  that  there 
be  any  Place,  stlbtmarle  is  not  within  England,  and 
neverthelefs,  at  the  Time  of  the  making  Magna  Char- 
ta,  there  was  an  Earl  of  that  Title,  and  there  have 
bem  Dukes  who  have  borne  that  Title  very  lately. 
A  Man  was  an  Eari,  and  he  had  no  County.  He  faid, 
that  he  had  often  made  Inquiry,  if  there  were  any  fuch 
Place  as  Rivers,  but  he  had  never  been  able  to  find 
inch  Place,  only  that  it  was  the  Name  of  the  Earls  of 
Be-vonjJjire  in  the  Time  of  King  Stephen.  Here  is  then 
a  fufficient  Anfwer  to  the  firft  Objection  to  the  Plea  ; 

for 
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for  if  in  the  Creation  of  an  Eari,  the  Place  is  not  need- . 
fary  (as  by  what  he  had  been  faying,  it  is  apparent  that 
it  is  not)  it  was  not  neceifary  nor  materia],  to  make  an 
Averment,  that  Banbury  is  within  England-,  but  the  De- 
fendant being  Heir  to  William  who  was  created  Earl 
of  Banbury,  under  the  Great  Seal  of  England,  fhall  be 
an  Englifh  Peer. 

As  to  the  fecond  Objection  to  the  Plea,  that  the 
Defendant  ought  to  have  averred,  that  he  is  unus  pa- 
rium  regni  Anglic,  he  anfwered,  that  what  is  apparent 
'has  no  need  to  be  averred,  that  he  is  an  Earl,  appears 
by  the  Letters  Patent  which  he  hath  produced,  and 
then,  that  he  muff,  be  of  England,  is  fufficiently  de- 
mondrated  by  what  goes  before.  Befides  that,  he 
does  not  plead  this  Plea  here,  to  make  a  Right  or  Title 
to  the  Earldom  of  Banbury,  but  only  by  Way  of  Mif- 
nomer  in  Abatement  of  the  Indictment;  and  that  Mif- 
ncmer  is  a  good  Pica.  See  2  Lift.  595.  if  a  Knight 
be  indicted  by  the  Name  of  Efquire,  the  Indictment 
mail  abate. 

The  third  Objection  to  the  Plea  was,  that  the  De- 
fendant ought  to  have  concluded  his  Plea  with  prout 
patet  -per  Recordum,  Baron  or  not  Baron  being  triable 
by  Record.  Or  fecondly,  he  ought  to  have  produced  a 
Writ  out  of  Chancery,  to  certify  the  Defcents,  and  that 
he  is  Earl  or  Banbury. 

As  to  the  firft  Part  of  this  Objection,  he  confeffed, 
that  if  the  Peerage  of  the  Defendant  had  been  created 
by  Writ,  it  had  then  been  triable  only  by  Record, 
and  it  had  been  a  fatal  Exception  but  Letters  Patent 
may  be  pleaded  and  fhewn  to  the  Court  (as  in  this  Cafe 
is  done)  and  they  cannot  be  queftioned,  but  by  plead- 
ing non  eweeffk  ;  and  therefore  in  this  Cafe  there  can- 
not be  any  fuch  Ifllie  as  Baron  or  not  Baron  ;  more- 
over there  being  Defcents  here,  which  are  mere  Mat- 
ters of  Fact,  and  triable  only  by  the  Country,  fuch 
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Conclufion  had  been  ill ;  becanfe  it  cannot  appear  by 
the  Record,  if  Nice  las  was  the  Son  of  William^  or 
Charles  the  Son  of  Nicolas,  and  the  Books  of  22  JJtSj 
24.  Bro.  Jffis.  240.  ought  to  be  underftood  of  Peer- 
age created  by  Writ,  for  there  was  no  Baron  created 
by  Letters  Patent  until  the  eleventh  Year  of  King  Ri- 
chard 2.  there  is  alfo  Nobiiity  gained  by  Marriage, 
and  this  is  triable  by  Jury. 

And  as  to  the  fecond  Part  of  this  Obj(  ction,  that  the 
Defendant  ought  to  have  produced  a  Writ  out  of  Chan- 
cery, &c.  he  anfwered,  that  thefe  are  only  cautionary 
Writs,  and  Writs  of  Privilege,  and  were  not  of  Ne- 
ceffity  but  for  Expedition.  And  fupponng  that  the 
Defendant  might  have  had  one,  yet  it  is  no  Confe- 
quence,  that  the  Omiffion  of  it  fhall  be  a  Determina- 
tion of  his  Peerage.  And  further,  in  all  the  Prece- 
dents cited  on  the  other  Side,  there  were  no  Letters 
Patent  pleaded  (as  in  our  Cafe)  fo  that  it  could  not 
appear  to  the  Court,  without  fuch  Writ,  that  the 
Party  was  a  Peer.  So  that  he  was  of  Opinion  (and  all 
his  Brothers  agreed  with  him  in  all  thefe  Points)  that 
the  Plea  was  very  good. 

The  Quefrion  then  will  be,  If  the  Replication  con- 
feffes  and  avoids  the  Plea  ?  Which  is  in  Effect,  if  the 
Defendant  be  concluded  from  his  Peerage  by  this  Or- 
der of  the  Houfe  of  Lords  :  And  he  was  of  Opinion, 
that  he  was  not,  for  four  Reafons. 

1.  Becaufe  this  Order  was  not  a  Judgment  by  Par- 
liament. 

2.  Admit  that  it  was  a  Judgment,  yet  of  an  origi- 
nal Caufe,  the  Houfe  of  Lords  has  no  Jurifdidlion. 

3.  T  here  was  no  Plea  depending  in  the  Houfe  of 
Lords,  concerning  the  Right  of  the  Earldom  of  Ban- 
bury. 

4.  There  is  not  here  any  Judgment  to  bar  him  of 
his  Title. 

As 
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As  to  the  firft  he  faid,  that  the  Parliament  confided 
of  the  King,  the  Lords  Spiritual  and  Temporal,  and 
the  Commons.  The  judicial  Power  is  only  in  the 
Lords,  but  legally  and  virtually  it  is  the  Judgment  of 
the  King  as  well  as  of  the  Lords,  and  perhaps  of  the 
Commons  too.  Writs  of  Error  to  remove  Records 
cut  of  the  King's- Bench  into  the  Houfe  of  Lords  run, 
coram  nobis  in  prafens  Parliamentum  •,  but  in  this  fup- 
pofed  Judgment  the  King  is  excluded.  If  one  may 
give  Credit  to  an  old  Advocate,  Fleta^  Cap.  17.  he 
fays,  that  ail  Matters  of  Authority  and  Jurifdiclion 
are  derived  from  the  King. 

The  Houfe  of  1  ords  has  a  double  Authority,  as  the 
Parliament,  and  the  Courfe  of  the  Houfe ;  between 
which  we  mud  diftinguilh  by  their  Stile.  And  their 
Proceedings  are  of  different  EiTecls  in  Law  y  lor  Jour- 
nals are  not  Records  of  Parliament,  and  therefore  we 
cannot  take  Notice  of  them. 

Judgments  ought  alio  to  be  given  in  their  proper 
Stile;  and  therefore  if  the  King's-Bench,  which  is  held 
•coram  Rege,  enter  Judgment  by  the  Juftices  of  the 
King' s -Bench,  it  is  void.  But  in  the  principal  Cafe 
there  is  no  mention  made  of  the  King  ;  therefore  this 
Judgment  is  not  given  in  the  proper  Stile,  as  appears 
by  what  has  deen  faid  before. 

As  to  the  fecond  he  faid,  that  the  Houfe  of  Lords 
lias  no  Jurifdiclion  in  an  original  Caufe,  becaufe  that 
fupreme  Court  is  the  lad  Refort.  Befides,  that  for  the 
moft  Part  original  Caufes  are  mixed  with  Matter  of 
FacT,  and  it  is  unworthy  of  fo  fupreme  a  Court,  to  try 
Matters  of  Fact.,  for  which  Reafon,  Error  of  Fact  in 
the  King's- Bench,  mud  of  Neceflity  be  brought  before 
the  fame  Judges  of  the  King's- Bench. 

If  the  Parliament  took  Cognizance  of  original  Caufes, 
the  Party  would  lofe  his  Appeal,  which  the  Common 
Law  indulgeth  in  all  Cafes,  for  which  Heafon  the  Par- 
liament 
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liament  is  kept  For  the  laft  Refort ;  and  Caufes  come 
not  there,  until  they  have  tried  all  Judicatories.  With- 
in thtfe  four  Years  Judgment  was  given  againft  the 
Earl  of  Macclesfield  in  the  Exchequer,  he  brought  Er- 
ror in  the  Houfe  of  Lords,  and  the  Quertion  was,  If 
by  3  i  Edw.  3.  Stat.  1.  Chap.  12.  the  Exchequer  Cham- 
ber ought  not  to  interpofe,  and  adjudged  that  it  oughtj 
and  the  Writ  abated.  4  Infi.  21.  The  Cafe  of  the 
Bifhop  of  Norwich,  to  the  fame  Purpofe. 

3.  He  was  of  Opinion,  that  this  Dignity  differed 
not  from  an  original  Eftate  at  Common  Law,  for  it 
was  granted  under  the  Great  Seal  of  England,  and 
therefore  defcendible  according  to  the  Courfe  of  the 
Common  Law  ;  and  it  was  at  Common  Lav/,  an  E- 
ftate  in  Fee  fimple,  but  fince  Weftm.  2  Cap.  2.  it  is  an 
Eftate  tail.  And  if  the  Patentee  be  difturbed  of  his 
Dignity,  the  regular  Courfe  is  to  petition  the  King, 
and  the  King  indorfes  it,  and  fends  it  into  the  Chan- 
eery,  or  the  Houfe  of  Peers.  For  the  Lords  have  no 
Power  to  judge  of  Peerage,  unlefs  it  be  given  to  them 
by  the  King.  For  as  no  Peer  can  be  created  without 
the  King's  Confent,  who  is  the  Fountain  of  Honour, 
no  more  can  any  be  degraded  withont  his  Confent. 
And  an  Ordinance  of  the  Houfe  of  Peers  cannot  con- 
fer Peerage. 

The  Houfe  of  Peers  (he  agreed)  has  Jurifdiclion 
over  its  own  Members,  and  is  a  fupreme  Court  •,  but 
it  is  the  Law  which  hath  inverted  them  with  fuch  am- 
ple Authority,  and  therefore  it  is  no  Diminution  to 
their  Power,  to  fey,  that  they  ought  to  obferve  thofe 
Limits  which  this  Law  hath  prefcribed  for  them,  which 
in  other  Refpcds  hath  made  them  fo  great. 

The  Precedents  which  Mr.  Attorney  General  hath 
cited,  are  not  to  this  Purpofe.  That  of  the  Lords 
Motintjoy,  Bdlafys,  and  Lovelace,  162$,  was  Matter 
of  Privilege.  The  Lord  Mountpy  claimed  Preceden- 
cy 
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cy  in  the  Houfe  of  Peers  of  the  Lords  Lovelace  and 
Bellafys,  being  created  5  June,  3  Car.  1.  Baron  of  this 
Realm  by  Letters  Patent,  in  which  there  was  a  Claufe 
to  precede  the  two  other  Lords,  for  which  he  petition- 
ed the  Houfe  of  Lords,  but  they  would  not  allow  it 
to  him.  For  although  the  King  might  give  Prece- 
dency by  the  Common  Law,  neverthekfs,  in  this  Cafe, 
he  was  bound  by  the  31  Hen.  8.  Cap.  10. 

The  Cafes  of  the  Lords  Pembroke,  Stamford,  and 
Mohan,  were  only  Petitions  by  them  for  a  Trial  by 
their  Peers.  If  a  Peer  commits  Treafon,  &e.  he  ought 
to  be  tried  by  his  Peers,  and  therefore  it  is  decent  to 
fubmit  his  Trial  to  them,  but  he  does  not  by  that  fub- 
mit  his  Title  to  his  Peerage  befides  that,  if  the  Peers 
make  an  Order  that  the  Petitioner  mail  be  tried  by  his 
Peers,  and  they  make  an  Addrefs  to  the  King  to  make 
an  High  Steward,  the  King  may  chafe  whether  he  will 
or  no,  notwithstanding  their  Order  and  Addrefs. 

The  Cafe  of  the  Lord  Prefton  is  lefs  to  the  Purpofe, 
for  his  Patent  was  void,  being  made  by  King  James 
the  Second,  after  the  Revolution. 

The  Cafe  of  James  Percy  was  alfo  a  Cafe  of  Privi- 
lege. 

So  that  there  is  no  Precedent  to  warrant  the  Proceed- 
ings in  this  Cafe.  Therefore  he  concluded  this  Point,  that 
the  Cafe  coming  before  the  Lords  originally,  all  Pro- 
ceedings were  cGrar/i  non  Judlce,  for  they  have  not  Ju- 
rifdiclion  of  an  original  Caufe ;  but,  as  is  before  fhewn, 
it  might  have  been  brought  before  the  Lords  regular- 
ly, and  then  their  Determination  had  been  final. 

3.  Concerning  the  Right  of 'the  Earldom  of  Banbu- 
ry, there  was  no  Plea  depending  before  the  Houfe  of 
Lords  ;  for  the  Defendant  did  not  petition  to  enjoy 
the  Earldom,  but  fuppofed  himfelf  in  Poffeffieiii, 

4.  There  is  not  here  any  Judgment  to  bar  the  De- 
fendant of  his  Title  to  the  Earldom  ;  for  no  Court  can 

give 
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give  Judgment  in  a  Caufe  not  depending,  or  which 
comes  not  in  a  judicial  Method  before  that  Court ; 
but  here  it  is  proved  by  what  he  had  been  faying, 
that  the  Title  of  the  Earldom  was  not  in  Queftion  be- 
fore the  Peers.  If  Trefpafs  be  brought  for  a  Trefpafs 
done  in  the  Land  belonging  to  an  Houfe,  and  it  appear 
at  the  Trial  that  the  Plantiff  hath  no  Title  to  the 
Houfe,  yet  the  Court  cannot  give  Judgment,  to  put 
the  Party  out  of  Poffeffion  of  the  Houfe. 

2.  A  Judgment  ought  to  be  complete  and  formal ; 
therefore,  if  quo  Warranto  be  brought  for  ufurping 
royal  Franchiles,  the  Court  give  their  Opinion,  that 
the  Defendant  hath  no  Title  to  them  j  unlefs  they 
proceed  and  lay,  ut  abinde  excludatur,  it  avails  no- 
thing. In  the  fame  Manner,  in  the  Cafe  between  Le- 
vel and  Hall,  Cro.  Jac.  284.  where  in  Debt  upon  Bond, 
the  Defendant  pleaded  acquittal  by  Verdict  in  another 
Action  upon  the  fame  Bond,  the  Entry  upon  the  Ver- 
dict was,  that  the  Defendant  fhould  recover  Damages 
againft  the  Plaintiff,  et  quod  eat  inde  Jine  die,  and  be- 
caufe  there  was  no  Judgment  quod  ^uerens  nil  capiat  pe? 
Breve,  it  was  adjudged  ill. 

3.  DifmifTion  is  no  Judgment  in  Court  of  Law. 
And  as  to  the  Objection,  that  the  Judgment  was 

faid  to  be  given  n  fecundum  Legem  Parliament},  which 
the  Defendant,  by  his  Demurrer,  hath  confelfed. 

He 

n  Mr.  Skinner,  and  Mr.  Comberbacb,  both  add,  that  his  Lord- 
Ship,  as  to  this,  faid,  that  he  did  not  know  any  Reafon  for  this 
Objection,  which  the  King's  Counfel  had  inferted,  if  it  was  not  to 
frighten  the  Judges  :  But  he  faid,  that  he  did  not  regard  it,  for 
though  he  had  all  Refpedl  and  Deference  for  that  honourable  Bo- 
dy, yet  he  fat  there  to  adminifter  Jultice  according  to  the  Law  of 
the  Land,  and  according  to  his  Oath,  and  that  he  ought  not  to  re- 
gard any  Thing  but  the  Difcharge  of  his  Duty.  Skin.  Rep.  P.  526, 
Comb.  Rep.  P,  278. 
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He  anfwered,  i.  That  a  Demurrer  confeflcs  only 
Matter  of  Fact,  and  that  only  when  it  is  well  pleaded ; 
but  it  never  confeffes  Matter  in  Law. 

2.  Lex  Parliamenti  is  to  be  regarded  as  the  Law  of 
the  Realm  ;  but  iuppofing  it  to  be  a  particular  Lav/, 
yet  if  a  Queftion  arife  determinable  in  the  King 's-Bencbi 
the  King's  Bench  ought  to  determine  it.  The  filing  an 
Original  againft  a  Member  of  Parliament,  was  adjudg- 
ed no  Breach  of  Privilege*  If  a  Man  be  committed  by 
Parliament,  and  the  Parliament  is  prorogued,  the 
King' 's- Bench  will  grant  an  Habeas  Corpus.  The  Com- 
mon Law  then  does  not  take  Notice  of  any  fuch  °  Law 
of  Parliament  to  determine  Inheritance  originally.  If 
there  is  any  fuch,  it  ought  either  to  be  by  Act  of  Par- 
liament, and  there  is  no  fuch  Act  or  it  ought  to  be 
by  Cuftom,  and  no  more  is  there  any  fuch  Cuftom. 
But  if  Inheritance  fnall  be  originally  determinable  in 
Parliament,  where  the  Parliament,  viz.  the  Houfe  of 
Peers  hath  no  Jurifdiclion,  the  Peers  would  have  an 
uncontroulable  Power,  et  ubi  jus  eft  vqgum,  res  eft  mi- 
fera.  For  which  Reafons  he  was  of  Opinion,  that 
Judgment  ought  to  be  given  for  the  Defendant.  And 
accordingly,  with  the  Concurrence  of  all  the  other 
Judges,  for  the  fame  Reafons  the  Indictment  was  a- 
bated. 

C  tn 

°  His  Lordfhip  faid,  as  to  the  Law  of  Parliament,  he  did  not 
know  of  any  iuch  Law,  and  every  Law  which  binds  the  Subjects 
of  this  Realm,  ought  to  be  either  the  Common  Law  and  UTage  of 
the  Realm,  or  an  Acl  of  Parliament ;  nec  fuper  turn  ibinm*  ne&  fuper 
turn  mUievus,  nifi  per  legale  Judicium  Par ium  fun  : '  -  ,  cut  per  Ley m 
Terra  ;  but  if  there  were  any  fuch  Law  and  Cuftom  of  Parliament 
[the  which  Mr.  Attorney  faid  was  inter  Arcana  Imperii,  which  is  a 
itr^nge  Notion  of  a  Law,  though  it  may  be  good  in  Politics  ; 
and  for  which  the  Lords  would  no:  thank  him,  when  they  ccnfi- 
dered  that  the  Law  which  governs  che  inheritance  of  their  Digni- 
ties is  inter  Arcana.']    Zkin.  Rep.  P.  526.    Qonib.  P.ep.  P.  278. 
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In  p  Hilary  Term,  1697,  9  Will.  3.  the  Lord  Chief 
Juftice  Holt  was  fummoned  to  give  his  Reafons  of  this 
Judgment  to  the  Houfe  of  Peers,  and  a  Committee  was 
appointed  to  hear  and  report  them  to  the  Houfe,  of 
which  the  Earl  of  Rochefler  was  Chairman.  But  the 
Chief  Juftice  Holt  refilled  to  give  them  in  fo  extraju- 
dicial a  Manner.  But  he  (aid,  that  if  the  Record  was 
removed  before  the  Peers  by  Error,  fo  that  it  came  ju- 
dicially before  them,  he  would  give  his  Reafons  very 
willingly  5  but  if  he  gave  them  in  this  Cafe,  it  would 
be  of  very  ill  Confequence  to  all  Judges  hereafter  in 
all  Cafes.  At  which  Anfwer  fome  Lords  were  fo  of- 
fended, that  they  would  have  committed  the  Chief 
Juftice  to  the  Tower.  But  notwithstanding,  all  their 
Endeavours  van  i  fried  in  Smoak. 

Note  Mr.  Serjeant  q  Salkeld  tells  us,  that  the  De- 
fendant, Lord  Banbury ',  was  not  tried  for  this  Murder 
at  all. 

This  Proceeding  of  the  Houfe  of  Peers  did  not  in 
the  leaft  intimidate  the  Chief  Juftice,  as  will  appear 
from  a  very  remarkable  Inftance  which  happened  but 
a  few  Years  afterwards :  The  Bifhop  of  St.  David's 
moved  in  the  King's- Bench  for  a  Prohibition,  which 
the  Chief  Juftice  denied,  whereupon  the  Bifhop  peti- 
tioned the  Lord  Chancellor  Sowers,  to  have  a  Writ  of 
Error  upon  this  Denial  of  the  Prohibition  ;  who  hav- 
ing fome  Doubt,  whether  it  would  lie  or  not,  refer- 
red it  to  the  Attorney  General  ;  who  certified  his  O- 
pinion  to  be,  that  a  Writ  of  Error  would  lie  in  this- 
Cafe.  Upon  which  the  Suggeftion  was  entered  upon 
Record,  and  the  Denial  of  the  Prohibition  and  the 
Writ  of  Error  was  granted,  and  the  whole  Record 
brought  by  the  Chief  Juftice  into  Parliament,  and  af- 
terwards 

p  Lord Raym.  1  Vol.  P.  18. 
*  &z/i.  Rep.  2  Vol.  P.  512, 
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terwards  upon  hearing  of  his  Opinion,  the  Lords  or 
Parliament  were  of  Opinion,  that  a  Writ  of  Error 
would  not  lie  in  this  Cafe.  However,  Holt,  Chief  Ju- 
ft  ice  i  told  Lord  Chief  J  uft  ice s  Raymond,  that  if  the  Lords 
had  been  of  Opinion,  that  the  Prohibition  ought  to  have 
been  granted,  he  never  would  have  granted  it. 

It  *  is  well  known  in  what  Manner  King  Charles  the 
fecond  mortgaged  the  whole  Revenue  of  the  Crown  ta 
the  Bankers  for  an  immenfe  Debt,  and  paid  them  In- 
tereft  at  the  Rate  of  8  per  Cent,  while  thofe,  who  in- 
truded the  Bankers,  received  only  6  per  Cent.  In  the 
Year  1672,  the  Exchequer  Payments  were  (lopped, 
and  Multitudes  ruined.  About  five  Years  after,  his 
Majefty  granted  his  Letters  Patent  to  all  Perfons  con- 
cerned for  the  annual  Penfion  of  6  per  Cent,  out  of  the 
Hereditary  Excife,  given  by  Parliament  inftead  of  the 
Wards  and  Liveries,  12  Char.  2.  Chap.  24.  and  upon 
the  principal  Sums  due  to  them,  on  delivering  up  their 
Securities,  and  accepting  proportionable  Alignments 
in  Satisfaction  of  their  Debts.  The  Payments  were 
made  regularly  by  Virtue  of  thofe  Letters  Patent,  down 
to  Lady-Day,  1683,  and  then  no  more  iffued  for  the 
,J  Remainder  of  King  Charles's  Reign,  the  whole  Reign 
of  King  James  the  fecond,  and  for  three  Quarters  of  a 
Year  from  after  the  Revolution    whereupon  in  Hilary 

C  2  Term, 

s  Lord  Rayni.  1  Vol.  P.  54^. 

\  Tind.  Contin.  Rap.  Hift.  Engl.  3  Vol.  P.  403,  in  Notes. 

""Lord  Sowers,  his  Argument  on  his  giving  Judgment  in  thb 
Cafe,  which  he  delivered  in  the  Exchequer  Chamber,  June  23, 
1696.  P.  6.  This  Argument-  is  much  admired  for  the  inimitable  K- 
legance  of  the  Stile  and  Method,  and  for  its  Comprehenfion  and 
Learning.  It  may  be  added,  that  it  is  not  only  efteemed  one  of 
the  fineii  Performances  in  the  Law,  but  has  fatisfied  very  able 
Lawyers  of  the  Legality  of  his  Judgment ;  fo  that  the  Publication 
of  it  did  as  much  Juftice  to  his  Integrity,  as  Honor  to  his  Parts. 
tt  is  faid,  that  in  the  making  of  it,  the  Search  of  Records  and  Pre- 
cedents coft  him  feven  hundred  Pounds-  titifi,  Contin.  Rap.  Hifc; 
Engl.  3  Vol.  P.  405  ?  in  the  Notes, 
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Term,  i  W.  &  M.  1689,  a  Petition  was  exhibited  by 
Jojeph  Hornby™  to  the  Treafurers  and  Barons  of  the 
Exchequer,  tor  the  Allowance  of  the  faid  Letters  Pa- 
tent. The  Attorney  General  demurred  generally : 
The  Court  gave  Judgment  for  the  Petitioner  Hornby, 
whereupon  the  Attorney  General  brought  a  Writ  of 
Error  in  the  Exchequer-Chamber,  where  Lord  Chief 
Juftice  Holt  delivered  the  following  Argument  in  Af- 
firmance of  the  Judgment,  in  Trinity  Term,  1695, 

1  w.  3.. 

In  this  Cafe,x  here  have  been  two  Points  made  : 

1.  Whether  this  Grant  be  good  ? 

2.  Whether  here  be  a  proper  Courfe  taken  by  the 

Patentees  ? 

There  has  indeed  been  a  third  Point  darted  by  my 
Lord  Chief  Juftice  Trcly,  and  that  does  refpedt  the 
entering  of  the  Judgment. 

As  to  the  firft  Queiiion,  I  hold  the  Grant  to  be  good, 
and  all  that  have  argued  here,  have  concurred  in  the 
fame  Opinion.  I  do  confefs  this  is  the  great  Point  of 
the  Cafe  but  fo  much  has  been  faid  to  it,  that  little 
more  can  be  added  :  But  I  muft  fay  fomething  to  ir, 
though  I  cannot  but  repeat. 

I  hold  that  King  Charles  the  fecond  might  charge  this 
Branch  of  his  Revenue,  and  my  Reafon  for  my  Opi- 
nion is  but  fhort. 

It  is,  becaufe  the  King  was  feized  of  an  Eftate  in 
Fee  of  this  Revenue  •,  for  to  fuch  an  Eftate  a  Power 
of  Alienation  is  incident.  And  I  take  it  to  be  the  In- 
tent and  the  exprefs  Words  of  the  Act,  That  the  King 
mould  have  a  Right  and  Liberty  of  alienating  and 
charging  this  Eftate. 

It  is  no  Objection,  that  this  Revenue  was  given  to 
the  King  under  a  Truft  ;  for  notwithstanding  that,  he 

might 

w  Mod  Rep.  5  Vol.  P.  29,  30. 
x  Mod.  Rep.  5  Vol.  ?.  53. 
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might  alien  it:  So  feveral  Kings  of  England  have  found- 
ed Corporations  of  charitable  Ufes,  and  yet  th  /  'er- 
fons  incorporated  might,  notwithftanding  Rico  '  u  -  5 
alien  their  Eftates  ;  fo  may  Dean  and  Chapuer  theirs  ■ 
lb  may  a  Bifhop  with  the  Confent  of  Dean  and  Chap 
ter  \  fo  a  Parfon  with  the  Confent  of  the  Patron  and 
Ordinary,  might  have  aliened  the  Land  of  which  he 
was  feized  in  the  Right  of  his  Church  :  But  the  Kins 
has  Nobody  required  to  confent  to  his  Alienations. 
To  fay,  that  he  may  alien  by  Confent  of  the  Eftates 
of  the  Realm,  is  as  much  as  to  fay,  he  cannot  alien 
without  an  Acl:  of  Parliament,  which  he  may  clearly 
do. 

And,  indeed,  this  Revenue  comes  to  the  King  by 
Purchafe  ;  for  he  gave  a  Recompence  for  it,  viz.  Part 
of  his  (landing  Revenues,  it  being  the  Profits  that  did 
arife  from  his  Wards  and  Liveries. 

But  it  is  objected,  that  this  Power  in  the  King  of 
alienating  his  Revenues,  may  be  a  Prejudice  to  the 
People,  to  v/hom  he  mud  recur  continually  for  Sup- 
plies. I  anfwer,  that  the  Law  has  not  fuch  difhonour- 
able  Thoughts  of  the  King,  as  to  imagine  he  will  do 
any  Thing  amifs  to  his  People  in  thofe  Things  in  which 
he  hath  Power  fo  to  do. 

But  that  which  I  infift  on  is,  that  it  is  abfurd  in  its 
Nature  to  reftrain  the  King  from  a  Power  of  aliening 
his  Revenues  of  which  he  is  feized  in  Fee  :  It  is  againit 
the  Nature  of  the  being  of  a  King,  that  he  fhould 
have  iefs  Power  than  his  People  for  before'  he  was 
King  he  had  Power  to  alien.  Now  when  the  Crown 
defcended  upon  him,  he  is  feized  in  jure  Coron<e,  and 
fhall  he  then  have  lefs  Power  over  thofe  very  Lands 
than  he  had  before  the  Defcent  of  the  Crown  ?  Shall 
he  now  be  difabled  to  alien  by  being  a  King?  This 
would  be  again  ft  a  common  Principle  of  Law,  that 
the  Defcent  of  the  Crown  takes  away  all  Difability. 

C  3  When- 
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Then  it  is  repugnant  to  the  Conftitution  of  the  Go- 
vernment, fuppofe  a  King  mould  be  under  a  prcient 
Danger  of  being  invaded,  if  the  King  could  not  raife 
Money  by  alienating  his  Revenue,  the  Nation  might 
perifh  i  for  he  cannot  otherwife  raife  Money  than  by 
an  Act  of  Parliament,  for  which  there  might  not  be 
l  ime  :  And  therefore  heretofore  the  Kine;s  of  England 
have  borrowed  feyeral  Sums  of  Money  by  mortgaging 
their  Lands. 

And  there  ought  to  be  a  Power  in  all  Governments 
to  reward  Perfons  that  deferve  well,  for  Rewards  and 
Punifhments  are  the  Supports  of  all  Governments*, 
and  it  has  been  the  confrant  Ufage  of  the  Kings  of 
England  to  reward  Perfons  deferving  of  the  Govern- 
ment out  of  the  Crown  Revenues,  by  Penfions,  and 
giving  Eftates  to  fupport  the  Titles  of  Ear]  and  other 
Dignifies.  And  this  has  been  allowed  of  by  Aft  of 
Parliament,  as  appeareth  by  34  Hen.  8.  c.  20. 

But  fome  perhaps  will  fay,  I  have  been  talking 
Jittte  to  the  Purpofe  ;  for  that  they  do  not  deny  that 
the  King  might  alien  his  own  Demefne,  or  any 
Lands  that  come  to  him  by  Defecnt  or  Purchafe  : 
But,  fay  they,  this  Revenue  was  fettled  by  A 61  of  Par- 
liament on  the  Crown,  and  therefore  it  cannot  be  a- 
jiened.  But  I  do  not  find  any  fuch  Diftin6tion  in  our 
Law-Books,  nor  any  Authority  from  Common  or  Sta- 
tute-1  aw,  that  reftrains  the  Kings  of  England  from  a- 
iiening  any  Sort  of  their  Revenues. 

As  for  the  Lands  in  antient  Demefne,  they  feemed 
molt  appropriated  for  the  King's  Ufe  of  any  of  his 
Revenues :  For  they  had  feyeral  Privileges  all  relating 
to  the  King,  as  not  to  be  impleaded  out  of  the  Manor, 
to  be  free  of  Toll  for  all  Things  concerning  their  Sufi 
tenance  and  Husbandry,  not  to  be  impanelled  on  any 
Inqueft ;  and  yet,  notwithftanding  all  this,  thofe 
Lands  were  always  alienable  •,  and  if  thefe  Lands  are 

alien- 
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alienable,  what  Eflates  in  the  Crown  are  not  alienable  ? 
And  our  Books  do  take  Notice  that  thefe  Eftates  are 
alienable. 

Then  what  Reafon  can  be  given  why  fame  Eftates 
friould  be  aliened,  and  others  not  ?  Why  may  not  the 
King  as  well  alien  thefe  Eftates  as  he  may  the  Flo1  /ers 
of  his  Crown,  as  appears  in  the  Abbot  or  Strata  Mar- 
cellars  Cafe  ?  For  he  may  grant  a  County  Palatine, 
which  has  jura  Regalia  ;  fo  he  has  granted  a  Po  wer  to 
pardon  Treafon  or  Felony,  and  indeed  thefe  Pre 
rogatives  are  realTumed  to  the1  Crown  by  the  Statute 
H.  8.  but  the  Grants  were  not  void. 

Then  if  an  Eftate  be  fettled  on  a  Subject  by  Act  of 
Parliament,  it  will  not  be  denied  but  that  he  may  a- 
Jien  fuch  Eftate  ;  and  why  fhall  not  the  King  have  the 
fame  Privilege  ?  It  appears,  in  Fact,  that  he  has  al- 
ways done  it ;  fo  all  the  Lands  that  belonged  to  the 
Abbies  and  Monafteries  were  aliened  by  the  King,  and 
yet  they  were  given  to  him  by  Act  of  Parliament,  and 
by  general  Words,  as  it  is  here  :  So  the  Cuftoms  have 
been  always  granted  and  charged  by  the  King,  and 
yet  they  were  granted  to  him  by  Act  of  Parliament. 
The  Authorities  in  our  Books  are  full  to  this  Pur- 
pofe. 

But  it  is  objected,  that  this  Revenue  was  given  in 
lieu  of  Inheritances  that  were  unalienable,  viz.  the 
Wards,  Liveries,  Purveyances,  &c. 

Though  how  the  Nature  of  thefe  Inheritances  can 
effect  Inheritances  of  another  Nature  I  cannot  fee  •,  but 
even  thefe  Inheritances  were  always  in  Effect  alienable, 
for  they  might  have  been  releafed.  The  King's  Grant 
to  be  free  of  Prifage,  and  fo  were  Services  in  Capite, 
and  Purveyances, 

Some  Opinions  have  been  urged,  which  fay,  that 
the  Crown  Revenues  could  not  be  aliened,  as  Fleta  and 
Brafton  \  but  thefe  Books  are  only  Ornaments  to  the 
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Law  •,  they  are  not  looked  on  as  authentic,  efpcciaiiy 
where  the  Practice  has  been  always  to  the  Contrary : 
But  Brit.  87.  is  otherwife,  and  fo  is  Selden  549  and 
55 1.  And  Brafion  himfelf,  in  his  fecend  Book,  C.  57. 
feems  to  be  of  another  Opinion,  where  he  faith,  thill 
even  Res  Sacra  are  alienable  by  the  Common  Law, 
though,  perhaps,  by  the  Canon  Law  they  are  not  to 
be  aliened.  So  the  Statute  of  Eiganris,  Cap.  7.  alfo 
admits,  that  the  King  may  grant  away  his  Revenues  ; 
Forte  fate,  in  his  Book  dc  Laudibus  Legum  Anglic,  that 
the  Government  is  not  only  regal,  but  legal  and  poll 
peal,  and  then  difcourfes  of  the  Particulars  wherein 
the  regal  Power  is  retrained  :  And  if  our  Conftitution 
had  been  fo  that  the  King  could  not  alien  his  Lands  or 
Revenues,  it  cannot  be  imagined  but  that  he  would 
have  mentioned  a  Thing  fo  remarkable,  efpecially  in 
a  Time  when  there  were  fo  many  Grants  made  by  the 
Crown,  though,  indeed,  at  that  Time,  there  were 
many  Acts  or  Rcfumpnon  made,  as  there  were  before 
and  after,  as  in  6  lien.  4.  14.  and  in  the  Time  of 
King  Henry  the  eighth^  &c.  which  are  a  great  De- 
monftration  that  thofe  Grants  could  not  be  revoked  or 
avoided,  but  by  A 61  of  Parliament. 

It  is  objected,  that  the  Fee-Farm  Rents,  in  the 
Time  of  King  Charles  the  fecond*  were  granted  by  Act 
of  Parliament;  but  they  might  have  been  granted 
without  that  Act  •,  it  was  only  made  to  encourage  Pur- 
chafers,  to  make  good  the  Letters  Patents  beyond  all 
Scruple,  and  to  give  Power  to  fue  for  the  Arrears  of 
Rent,  and  to  diftrain,  &c. 

When  it  is  objected,  that  if  this  Grant  of  the  Re- 
venue mould  be  alienable  to  the  Subjects,  that  then 
the  King's  Officers  of  Excife  would  be  the  Subject's 
Officers. 

But. that  does  not  follow,  they  are  only  a  Means  to 
convey  to  their  Fellow-Subjects  their  Right,  and  that 
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which  is  granted  to  them  by  the  King's  Letters  Pa- 
tents. So  the  Ju  ft  ices  in  Eyre,,  and  of  Oyer  and  Ter- 
miner,  &c.  are  the  King's  Juftices  j  and  yet  they  con* 
vey  Juftice  to  the  People. 

As  for  thefe  Letters  Patents  themfelves,  it  is  plain, 
by  the  whole  Tenor  of  the  Patents,  that  the  King  was 
rot  deceived  in  his  Grant ;  and  the  Confederation  be- 
ing executed,  though  it  be  falfe,  yet  that  will  not  avoid 
the  Grant. 

So  that  I  conclude  this  Point,  that  thefe  Letters  Pa- 
tent which  charge  this  Branch  of  the  Revenue,  are 
good  and  firm  in  Law. 

I  come  now  to  the  fecond  Point,  and  that  is,  con- 
cerning the  Remedy  taken  by  the  Patentees. 

And  I  hold  they  have  takm  a  very  proper  and  legal 
Remedy.  We  are  all  agreed  that  they  have  a  Right ; 
and  if  fo,  then  they  mull  have  fome  Remedy  to  come 
at  it  too. 

The  Remedies,  at  Common  Law,  to  recover  againft 
the  King,  were  by  Petition,  or  Monflrans  de  Droit, 

Indeed,  there  is  a  new  Remedy  now  given  by  Stat. 
2  Edw.  6.  Cap.  8.  and  that  is  by  w  ay  of  Traveife 
to  the  King's  Title. 

But  firft,  a  Pe  tition  of  Right  is  not  necelTary  in  this 
Cafe :  Not  but  that  a  Man  may  proceed  in  this  Way, 
and  admit  himfelf  out  of  Poffeffon  if  he  pleafeth.  But 
it  is  not  necefiary  for  two  Reafons : 

i.  Becaufe  a  Petition  of  Right  is  grounded  always 
upon  a  raked  Matter  of  Fac'l  fuggefted,  and  not  ot  Re- 
cord ;  and  upon  fuch  a  Suggeioon,  there  is  a  Com- 
miffion  ifTLii  s  out  of  Chancery. 

But  her':  the  Title  is  derived  by  Letters  Patents, 
which  are  of  Record  fo  that  here  is  no  Matter  of  Fact 
to  be  enquired  of. 
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2.  The  Patentees  do  not  endeavour  to  deftroy  the 
King's  Title :  But  Petitions  of  Right  do  fo,  and  are 
generally  inconfiltent  with  the  King's  Title. 

Then  this  Annuity  is  not  turned  to  a  Right,  as  if 
there  had  been  an  Attainder,  &c\  therefore  why  fhould 
there  be  a  Petition  of  Right  ? 

I  take  this  Remedy  to  be  by  a  7  Monftrans  de  Droit  ; 
and  this  Remedy  is  to  be  fued  at  Common  Law,  when 
the  Party's  Title  appeareth  of  Record.  Monftrans  de 
Droits  or  oufier  le  maine  (which  is  all  one  in  Effect) 
always  lies  where  the  Title  or  Right  of  the  King  ap- 
pears, as  well  by  Matter  of  Record  as  the  King's  Ti- 
tle ;  and  this  appears  fully.  Sadler's  Cafe,  4  Rep. 
and  Hob.  334. 

Alio,  it  is  plain,  that  a  Monftrans  de  Droit  lies  in  the 
Exchequer :  I  think  there  is  no  doubt  of  that. 

It  is  objected,  that  the  Petition  mould  be  firft  fued 
to  the  King  :  But  by  the  Records  in  Ryly's  PIacita9 
Pari.  351,  257.  Staundf.  yi.  it  appears,  that  thefe 
Petitions  of  Right  have  been  fued  to  the  Court  of 
King  s-Bench.  But,  indeed,  this  Petition  differs  from 
thofe  \  for  this  being  only  the  Way  of  Complaint, 
there  needs  no  Indorfement  as  in  the  other  Cafes. 

The  next  Objection  is,  that  in  this  Precedent  there 
was  a  Liberate. 

1.  This  Writ  is,  in  its  Nature,  a  Writ  of  Allow- 
ance. But  this  Writ  does  not  give  any  Manner  of  Ju- 
rifdiction  for  the  Court  may  hold  Plea  and  proceed 
without  it. 

2.  But  the  next  Anfwer  that  I  give  to  this,  and 
which  may  be  fatisfactory  to  any  Body,  is  the  Statute 
of  5  R.  2.  Cap.  9.  which  directs  the  Barons  of  the 
Exchequer  to  anfwer  every  Demand,  without  any  Writ 
or  Letter  from  the  King    {o  is  4  Inft.  no.    So  that 

I 
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"J  take  it  to  be  plain,  that  the  Barons  might  proceed 
Jiere  without  any  Writ  at  all. 

But  it  is  objected,  that  the  Writ  mould  have  been 
directed  to  the  Treasurer,  &c. 

But  this  needs  not  be  ;  for  the  Treafurer  hath  no- 
thing to  do  with  Civil  Pleas. 

Indeed,  Filz.  N.  B.  129.  doth  mention  the  Trea- 
furer :  But  this  is  a  common  Error,  and  the  Writs 
need  not  be  fo  directed. 

It  is  true,  as  my  Lord  Coke  obferves,  that  the  *  Le- 
gitimation of  any  Cafe  may  be  fufpected  that  has  no 
Cafe  of  Kin  to  it ;  and  I  agree  to  that  Rule  :  But  I 
think  I  have  found  out  fome  Kindred  to  this  prefent 
Cafe,  and  that  is  the  Cafe  in  Coke's  Entries.  93.  Tit. 
"  Claim  of  Liberties  for  there  the  Barons  did  allow 
certain  Liberties,  and  alfo  the  Payment  of  a  Rent-charge 
granted  by  the  King  to  my  Lord  Hunfdon.  So  the 
Cafe  of  Margery  Parker,  in  9  H.  6.  13.  is  a  confider- 
able  Authority  to  this  Point ;  fhe  had  an  Annuity  out 
of  the  Magna  Cuftuma  of  London,  granted  by  the 
Queen,  out  of  a  Sum  affigned  for  her  Dower,  to  re- 
ceive of  the  Cuftomers,  but  muft  fue  to  the  Barons  of 
the  Exchequer  ;  and  Margery  Parker  may  fue  for  it  in 
the  Exchequer,  in  the  fame  Manner  as  the  Queen  might 
for  her  Portion.  Then  there  is  my  Lady  a  Br  ought  oris 
Cafe,  which  happened  in  25  Car.  2.  my  Lady  Brough- 
ton  forfeited  the  Keeper's  Place  of  the  New  Prifon  to 
the  King,  who  thereupon  made  a  Seizure  ;  upon  this 
the  Dean  and  Chapter  of  Weftminfter  came  into  the 
Court  of  Exchequer  and  claimed  the  Inheritance,  and 
the  King's  Hanus  were  amoved.  Indeed,  this  Matter 
was  fir  ft  ftirred  in  the  King's-Bencb,  for  they  gave 
judgment  to  feize  the  Pnfon.  Now  if  the  Court  of 
Kings- Bench  could  hold  Plea  there,  of  a  monftrans  de 

droit, 
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droits  becaufe  the  Seizure  was  there  ;  why  may  they 
not  as  well  proceed  in  the  Exchequer  by  monftrans  de 
droits  becaufe  the  Money  is  there  ? 

It  is  true,  Money  comes  into  and  ifiues  out  of  the 
Exchequer,  without  the  Barons  :  But  with  Submiftion, 
the  Rights  of  bringing  it  in,  and  iffijing  out  ot  the 
Monty,  belongs  to  the  Barons,  and  if  you  make  the 
Barons  only  Judges  of  the  Right  of  coming  in  of  the 
King's  Money,  you  make  them  Judges  but  of  half 
their  Bufmefs  which  belongs  to  that  Court ;  for  the  Ba- 
rons have  judicial  Power  over  the  whole  Court  of  Ex- 
chequer. And  to  fay  that  the  1  reafurer  and  his  Offi- 
cers have  no  Correfpondence  with  the  Barons,  is  not 
true  fur  all  the  Books  take  Notice  of  them,  as  Per- 
fons  that  ali  belong  to  the  Exchequer, 

S  .rie  have  objected,  that  this  Court  ought  regular- 
ly to  hold  Pleas  only  where  the  King  is  Party  ;  and 
that  this  Court  ufed  to  be  prohibited  to  proceed  in  any 
Pleas  that  do  not  concern  the  King.  2  Inft.  551.  there 
you  may  fee  what  Pleas  they  may  hold. 

But  here  the  Plea  does  not  concern  the  King  •,  for 
here  is  the  King's  Grant,  and  the  Suit  is  to  the  King  : 
And  this  Determination  of  the  Barons  in  this  Cafe,  is 
not  thus  any  Judgment  of  their  own  ;  but  the  King 
himfelf,  by  Reafon  of  fuch  his  Letters  Patents,  hath  o- 
bliged  himfelf  to  make  fuch  Payments.  As  in  the  Cafe 
of  an  Obligation  where  Debt  is  brought  upon  it,  and 
a  Recovery  is  had  ;  it  is  not  fo  much  the  Judgment 
of  the  Court  as  binds  the  Property,  as  the  Obligor 
himfelf,  who  by  his  Bond  has  iubjeded  his  Property 
to  be  determined  by  the  Judgment. 

Now  as  to  the  Authorities  which  feem  directly 
to  govern  this  Point,  and  the  Objections  againit 
them. 
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i.  There  is  Sir  Thomas  »>  Wroth9  s  Cafe  in  c  Plowden* 
which  I  rely  upon  as  a  ciear  and  full  Authority  in  this 
Cafe,  notwithstanding  all  the  Objections  that  have  been 
made  againft  it. 

King  Henry  8.  had  appointed  Sir  Thomas  Wroth* 
to  be  Gentleman  U flier  of  the  Privy  Chamber  to  Prince 
Edward,  and  that  he  granted  to-  the  (aid  Sir  Thomas* 
for  the  Exercife  of  the  fame  Office,  an  Annuity  of  20/. 
to  be  had,  and  yearly  taken  to  the  faid  Sir  Thomas* 
from  Lady-Bay  then  laft  paft,  during  his  natural  Life, 
by  the  Hands  of  the  Treafurer  of  his  Court  of  Aug- 
mentations of  the  Revenues  of  the  Crown  for  the  Time 
being,  of  Inch  his  Treafure  of  the  fame  Revenues,  as 
fhould  remain  in  the  Hands  of  the  Treafurer  at  two 
Times  in  the  Year,  &c. 

The  chief  Objection  againft  this  Cafe  is,  that  there 
the  Grant  was  under  the  Seal  of  the  Court  of  Augmen- 
tations, which  was  incorporated  with  the  Court  of  Ex- 
chequer ;  but  that  I  deny,  for  that  Court  was  never  le- 
gally united  to  the  Court  of  Exchequer,  as  was  adjudg- 
ed in  Dyer,  216.  So  that  the  Objection,  that  Sir 
Thomas  Wroth's  Grant  was  under  the  Seal  of  the 
Augmentation  Court,  and  under  the  Survey  of  it,  is 
gone. 

Then  it  does  not  appear  to  me,  that  ever  the  Court 
of  Augmentations  had  any  Power  exprefsiy  given  to 
relieve  the  Grantees  of  fuch  Rents.  I  have  looked 
over  the  Act  of  Parliament,  by  which  that  Court  is 
conftituted,  but  i  cannot  find  any  fuch  Power ;  but  I 
think,  the  Court  of  Augmentations  did  proceed  in 
fuch  Manner,  that  it  might  be  alfo  reputed  a  Court 
of  Exchequer  and  the  Court  of  Augmentations  is,  by 
exprcis  Words,  made  a  Court  for  the  new  Revenues 
that  fhould  come  to  the  Crown,  which  are  exempted 
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from  the  Jurisdiction  of  the  other  Court :  But  that 
which  I  infer  from  hence  is,  that  if  this  new  Court  of 
Exchequer  did  in  fome  Cafes  relieve  Grantees  of  Rents* 
&c  certainly  the  old  Court  of  Exchequer  mall  have 
the  fame  Privilege. 

There  are  other  Courts  which  have  alfo  proceeded  in 
the  fame  Manner  ;  as  the  Court  of  Wards  did  ufually 
hold  Plea  of  thefe  Matters.  Queen  Elizabeth  granted 
to  Alien,  under  her  great  Seal,  an  Annuity  of  40/.  per 
Ann.  to  be  paid  by  her  Receiver  of  the  Court  of  Wards. 
This  being  payable  by  the  Receiver,  is  in  the  Nature 
of  a  Rent-charge.  So  the  Court  of  Surveyors,  erec- 
ted by  33  H.  8.  Chap.  39.  did  proceed  in  the  fame 
Manner,  and  relieve  Grantees  of  Rent-charges,  &c. 

As  to  d  Neva's  Cafe,  alfo  in  e  Plowden,  I  take  it 
likewife  to  be  a  full  Authority  in  Point.  An  yearly 
Rent-charge  of  3/.  ics.  was  granted  to  Sir  H.  Nevily 
and  another  for  the  Exercife  of  the  Keeper  of  a  Park, 
out  of  a  Manor  for  their  Lives ;  one  is  attainted,  the 
Manor  comes  to  the  PoiTeffion  of  the  King  ,  the  King 
fhail  neither  have  the  Office  nor  the  Rent:  And  the 
Arrears  of  the  faid  Annuity  were  paid  to  Sir  H.  Nevil9 
at  the  Receipt  of  the  Exchequer,  by  the  Hands  of  the 
Treafurer  and  the  Chamberlain. 

Firft,  I  grant  that  thofe  Lands  were  alfo  under  the 
Survey  of  the  Court  of  f  Augmentations ;  but  that  I 
conceive  makes  nothing  againft  me  for  the  Reafons  be- 
fore mentioned. 

g  There  are  feveral  other  Records  which  have  been 
already  quoted,  but  I  fhall  not  trouble  you  with  the 
Repetition  of  them.  I  mall  only  mention  fome  few, 
which  I  think  have  been  omitted.    As  Trin.  prima 

Mar. 
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Mar.  Rot.  126.  2  EL  Rot.  145.  Mich.  13.  <>>.  Rot. 
347.  Hill.  13  £/.  143.  P.  1  2?*/.  108.  In 
all  thefe  Records  it  alfo  appears,  that  Money  ifiued  out 
of  the  Exchequer,  by  Order  of  the  Court  of  Exchequer ; 
and  it  is  highly  reafonable  that  they  fhould  have  fucha 
Power. 

Suppofe  the  King  purchafeth  Land  that  is  charged 
with  a  Rent,  the  King  muft  take  the  Land  together 
with  its  Burden  *,  but  in  fuch  Cafe  it  would  be  too  hard 
to  drive  the  Grantee  of  the  Rent  to  his  Petition  of 
Right  to  the  King  :  No,  certainly  he  may  come  to  the 
Court  of  Exchequer,  by  Way  of  Petition  to  the  Barons, 
who  may  give  him  Relief. 

It  has  been  objected,  that  Money  which  once  comes 
into  the  Exchequer,  can  never  be  taken  out.  But  if 
this  is  true  in  a  general  Senfe,  that  none  of  the  King's 
Revenues  that  are  brought  into  the  Exchequer  can  be 
paid  out,  this  would  dertroy  ail  Annuities,  Rent-char- 
ges, and  other  Payments  which  the  Crown  is  obliged 
to  make. 

h  It  is  true,  if  a  Man  be  outlawed  in  the  King's- 
Bench,  and  the  Party's  Goods  are  feized  in  the  King's 
Hands,  and  then  the  Outlawry  is  reverfed,  there  can 
be  no  Reftitution.  The  Rtafon  of  this  is,  for  that 
the  Court  of  Kings-Bench  cannot  fend  a  Writ  to  the 
Treafurer  ;  and  the  Court  of  Exchequer  have  no  Re- 
cord before  them  to  ifTue  out  a  Warrant  of  a  Reftitu- 
tion. So  if  an  Attainder  be  reverfed,  the  mean  Pro- 
fits taken  into  the  Exchequer  cannot  be  reftored  for  the 
fame  Reafon ;  and  alfo  ior  that  the  King  cannot  be. 
made  a  DirTeifor,  and  the  Statute  gives  a  Remedy  only 
as  to  Parliament. 

There  remains,  after  all,  a  great  Objection,  had  it 
any  Weight,  and  that  is,  Cui  bono  f  It  the  Patentees 

fhould 
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mould  have  Judgment  for  them,  what  will  it  fignifv* 
if  they  cannot  come  at  any  Money  ? 

As  to  this,  I  do  think,  that  as  foon  as  the  Writs  are 
delivered  to  the  Officers  of  the  Exchequer,  I  mean  the 
Treafurer  and  Chamberlain,  the  Property  is  altered, 
and  the  Officers  become  Debtors  to  the  Parties,  as  ap- 
pears by  2  H.  7.  So  as  foon  as  a  Hen  facias  is  deli- 
vered to  the  Sheriff,  and  upon  it  Goods  are  levied, 
the  Property  of  the  Goods  is  altered,  and  the  Sheriff 
becomes  a  Debtor  to  the  Plaintiff :  So  an  Ac~t:on  of 
Debt  will  lie  upon  a  Liberate,  and  fo  it  has  been  ad- 
judged. 

1  mall  only  obferve  one  Thing  more,  and  fo  con- 
clude, and  that  is  in  Anfwer  to  my  Lord  Chief  Jufrice 
Trdy9  for  he  ftuck  very  hard  at  the  Judgment  given 
by  the  Barons,  he  thought  that  it  was  very  erroneous, 
and  therefore  void  ;  but  with  Submiffion,  I  take  this 
Judgment  to  be  as  well  as  it  can  be  ;  and  whereas  it  is 
laid  in  the  Judgment,  that  the  Money  fhall  be  paid  by 
the  Commiffioners  and  Chamberlain  of  the  Treafury, 
it  mud  be  underftood  of  the  Receipt  of  the  Treafury, 
and  not  of  the  Lord  High  Treaiurer,  which  Office  is 
long  fince  expired. 

As  for  the  Levying  of  the  Tallies  mentioned  in  the 
Judgment,  it  does  not  hurt,  it  is  at  moll:  but  Sur- 
piufage  but  that  which  I  infiftonis,  that  though  this 
Judgment,  in  refpeel  of  Form,  or  any  material  Point 
of  it,  fhould  be  erroneous,  yet  if  yourLordfhip  fhould 
be  of  Opinion  in  the  two  hrft  Points  with  Me,  you 
will  then  give  a  new  Judgment,  fuch  as  the  Court  of 
Exchequer  ought  to  have  given,  for  that  is  the  Law  of 
this  Place,  as  appears  by  3]  Ed.  3.  and  this  'alt  Pont 
was  fo  ruled  upon  a  D^Late  in  the  Home  of  Lords, 
and  was  the  Cafe  of  tlie  King  and  Saint  hill,  30 
Car.  2. 

So 
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'  So  that  upon  the  Whole,  I  am  of  Opinion,  that 
the  Judgment  given  by  the  Barons,  ought  to  be  af- 
firmed. 

But  afterwards,  the  Lord  *  Keeper  was  of  Opinion 
to  reverfe  the  Judgment,  and  accordingly  it  was  re- 
verted. The  Ground  upon  which  he  gave  his  Opi- 
nion was,  that  the  Patentees  had  not  taken  a  proper 
Remedy  by  Petition  to  the  Barons,  who  have  no 
Power  or  Control  over  the  King's  Treafury,  and 
that  their  only  Remedy  was  by  Petition  to  the  King 
'  himfelf.  He  infifted  much  upon  the  fame  Reafons 
and  Grounds  which  my  Lord  Chief  Juftice  Treby  men- 
tioned. 

The  above  Cafe  had  given  Occaflon  to  Clamour, 
becaufe  of  the  extenfive  Confequences  following  the 
Determination  in  Regard  to  the  Property  of  large 
Numbers. 

No  Liberate,  or  Warrant k  for  Payment  ififued  upon 
this  Reverfal ;  but  in  the  fame  Seffion,  an  *  Act  palfed 
to  apply  the  Revenue  of  Excife  as  a  Security  for  eight 
hundred  and  twenty  thoufand  Pounds,  and  a  weekly 
Payment  of  three  thoufand  feven  hundred  Pounds,  to 
the  Civil  Lift,  on  Account  of  the  Necefiity  of  Affairs, 
fubject,  at  the  fame  Time,  to  the  Charge  of  an  annual 
'  Payment  of  three  per  Cent,  on  the  whole  Principal  due 
to  the  Bankers,  from  and  after  tht  twenty  Jixtb  Day  of 
December,  1705,  which  Principal  was  made  redeema- 
ble on  Payment  of  a  Moiety.  This  Cafe  in  Refpect 
of  the  unhappy  Perfons,  who  had  intruded  the  Ban- 
kers with  their  Money,  deferved  all  that  Companion, 
with  which  it  was  popular  to  treat  it  in  thofe  Times ; 
but  the  Bankers  had  made  an  unjuft  and  extorh*  ve  Pro- 

D  fit 

I       1  Sotnmtrs',  fee  his  Lordfhip's  Argument,  P.  128.. 

k  TzW.  Contin.  Rap.  Hift.  Eng.  3  Vol.  P.  405,  in  the  Notes. 
1  Stat.  12  &  13  W.  3.  Cap,  12. 
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fit  from  the  Crown,  and  the  iniquitous  Extravagance 
of  King  Charles  his  Court  had  been  the  Source  of  the 

Calamity. 

When  the  Lord  Chancellor  Sommers  parted  with  the 
Great  Seal  on  Saturday  the  twcnty-fcvenlh  Day  of  AfmlUk 
in  the  Year  1700,  and  the  fame  continued  undifpofed 
of  for  fome  Time,  KinglVtlltam  pre  (Ted  the  Lord  Chief 
Juftice  n  Holt  to  accept  of  it  but  he  replied,  "  0  That 
he  never  had  but  one  Chancery  Caufe  in  his  Life,  which 
he  loft,  and  confequently  could  not  think  bimfelf  fitly  qualifi- 
ed for  Jo  great  a  T'ruft"  whereupon,  (it  being  Term 
Time,  fo  that  a  Vacancy  in  that  Foil  put  Things  in 
fome  Confufion)  a  temporary  pCommilfion  was  gran- 
ted on  Sunday,  the  fifth  Day  of  May,  in  the  laid  Year 
1700,  to q  Sir  John  Holt,  Sir  Thomas  Trevor,  Matter 
of  the  Rolls,  Sir  George  Treby,  Chief  Juftice  of  the 
Common  Pleas,  and  Sir  Edward  Ward,  Lord  Chief  Ba- 
ron of  the  Exchequer,  to  judge  in  the  Court  of  Chancery  \ 
and  after  a  few  Days  the  Seals  were  given  to  Sir  Na- 
than r  IVright. 

In  E after  Term,  t6SS,  to  W.  3.  9  Richard  Lane 
brought  an  Action  1  upon  his  Cafe  againft  Sir  Robert 

Cotton 

m  Lord  Raym.  Rep.  P.  $66. 

n  Mr.  Prior,  in  a  Letter  to  the  Earl  of  Manchefter,  dated  at 
Hampton-Court,  May  2,  1700,  and  printed  among  Mr.  Coles  Me- 
moirs, P.  128,  fays  thus  :  "  My  Lord  Chief  Juftice  Holt,  having 
been  here  to  Day,  and  with  the  King  in  private,  has  given  People 
Occafion  to  fay,  that  he  has  refufed  the  Seals;  if  it  be  fo  or  not, 
I  cannot  fay,  but  as  yet  the  Seals  are  not  difpofed  of."  Tind. 
Contin.  Rap.  Hift.  Etig.  3  Vol.  P.  406.  in  Notes. 

0  Boyer'%  Annual  Lift  of  the  Deaths  of  eminent  Perfons,  at  the" 
End  of  his  Hiftory  of  Queen  June,  P.  52. 

P  Burners  Hiftory  of  his  own  Times,  2  Vol.  P.  242. 
*?  Lord  Raymond  and  Burnet  as  above. 
r  Lord  Raym.  P.  567,  and  Burnet  as  above, 
8  Modus  lntrandi.  2  Vol.  P.  108. 

1  Lord  Raym.  Rep.  P.  646. 
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Cotton  and  Sir  Thomas  Frankland,  as  Poftm after  Gene- 
ra], for  that  a  Letter  of  the  Plaintiff's  being  delivered 
into  the  faid  Office,  to  be  fent  by  the  Poft  from  London 
to  Worcefter,  by  the  Negligence  of  the  Defendants  irt 
the  Execution  of  their  Office,  was  opened  in  the  Of- 
fice, and  divers  Exchequer  Bills  therein  inclofed  were 
taken  away,  ad  damnum,  &c.  upon  not  guilty  pleaded, 
this  Caufe  was  tried  before  Holt,  Chief  Juftice  at 
Guildhall  in  London,  and  a  fpecial  Verdict  found 
there. 

The  Jury  found  the  Act  of  12  Car.  2.  Cap.  30.  of 
the  Execution  of  the  General  Poft-office,  and  that  a 
General-Poft  was  eftabli  fried  purfuant  to  it,  between 
London  and  Worcefter :  They  find  the  Act  of  1  Jac.  2. 
Cap.  12.  which  confolidates  the  Eftates  in  Fee  and  in 
Tail  in  the  faid  Office  in  the  King,  that  the  Defen- 
dants were  conftituted  Poftmafter  General  by  Letters 
Patent  of  the  King  that  now  is,  bearing  Date  the  firft 
Year  of  his  Reign,  under  the  Great  Seal  of  England, 
purfuant  to  the  faid  Act  of  12  Car.  2.  And  that  by 
the  faid  Patent  they  had  Power,  to  make  Deputies,  and 
to  appoint  Servants,  at  their  Pleafure,  and  to  take 
Security  of  them,  but  in  the  Name,  and  to  the  Ufe, 
of  the  King,  and  that  the  Defendants  mould  obey  fuch 
Orders  as  they  mould  receive  from  Time  to  Time 
from  the  King,  under  the  Sign  Manual,  and  as  to  the 
Management  of  the  Revenue,  that  they  ihoulu  obey 
the  Orders  of  the  Treafury,  and  farther,  that  the  King 
granted  to  them,  that  they  mould  not  be  chargeable, 
to  account  for  the  Mifmanagement  or  Default  of  their 
inferior  Officers,  but  only  for  their  own  voluntary  De- 
faults ;  and  farther,  the  King  granted  to  them,  a 
Salary  of  1 500/.  per  Annum,  out  of  the  Profits  arifirijg 
out  of  the  Office,  that  the  Office  was  kept  in  Lon- 
don that  the  Plaintiff  being  poffefled  of  eight  Exche- 
quer Bills,  inclofed  them  in  a  Letter  directed  to  John 
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Jones  at  Worcefter,  and  delivered  it  to  Underbill  Breeze, 
the  Receiver  of  the  Letters  at  the  Poft-orTice  that 
Breeze  was  appointed  by  the  Defendants,  to  receive 
the  Letters  at  the  Office,  and  was  removable  by  the 
Defendants,  but  received  his  Salary  out  of  the  Reve- 
nue of  the  faid  Office,  by  the  Hands  of  the  Receiver 
General  that  the  Letter  was  opened  in  the  Office, 
by  a  Perfon  unknown,  and  the  Bills  were  taken  away  ; 
etfi,  &c. 

This  Cafe  was  argued  feveral  Times  at  the  Bar,  by 
Six  Bartholomew  Shower,  Mr.  Nortby\  and  Mr.  PratF% 
for  the  Plaintiff7,  and  by  Serjeant  Wright*,  the  Solicitor 
General  Hawk?,  the  Attorney  General  z  Trevor,  and 
3  Cczvpa*,  for  the  Defendants.    And  in  Eajler  Term, 

1701, 

u  Afterwards  Attorney  General  to  their  late  Majelties,  King 
William  the  third,  [Lord  Raym.  Rep.  2  Vol.  P,  748,  768,]  and 
Queen  Anne,  Lord  Raym.  Rep.  2  Vol.  P.  768,  1 261 ,  1317,  and 
to  George  the  firft.    Lord  Raym.  Rep.  2  Vol.  P.  1 3 1 8. 

w  Afterwards  conitituted  Chief  Juftice  of  the  King's- Bench,  to 
Qerrge  the  fir  ft,  viz.  in  Eafier  Term,  171  8.  Stra.  Rep.  P.  86. 
Append,  to  Chron.  Juridicial.  P.  13.  Note;  He  was  Father  to  the 
prelent  Chief  Juftice  of  the  Common  Pleas. 

*  Afterwards,  viz.  30  Dec.  1696,  made  Serjeant  to  King  Wil. 
Ham  the  third.  Append,  to  Chron.  Juridicial.  P.  5.  Mod.  Rep. 
5  Vol.  P.  3-3,  and  by  him  knighted.  Lord  Raym.  Rep.  P.  135. 
His  faid  Majetty,  onfhurfiday,  the  21ft  May,  1700,  12  Will.  3.  in 
Council,  delivered  the  Great  Seal  to  Sir  Nathan  Wright,  with  the 
Title  of  Keeper  of  the  Great  Seal,  &c.  Lord  Raym.  Rep.  P.  566, 
567.  Mod.  Rep.  12  Vol.  P.  478.  Mod.  Rep.  5  Vol.  P.  323. 
Append,  to  Chron.  Juridicial.  P.  7. 

y  Mod.  Rep.  5  Vol.  P.  24.  Lord  Raym.  Rep.  P.  57.  2  Vol. 
P.  748. 

z  Afterwards,  viz.  5  Jtdy,  1700,  conftituted  Chief  Juftice 
of  the  Common  Pleas.  Appendix  to  Lhronica  Juridicial.  P.  7.  Mod. 
Rep.  12  Vol.  P.  477.    Lord  Raym.  Rep.  2  Vol.  P.748. 

a  Mod.  Rep.  12  Vol  P.  478. 

b  Afterwards,  in  Mich.  Term,  1727,  1  Geo.  2.  he  was  by  Pa- 
tent, dated  27  October,  1727,  created  one  of  the  Judges  of  the 
Common  Pleas,  in  the  Room  of  Sir  Francis  Page,  who  lucceeded 
Mr.  Juftice  Fortefcue,  in  the  Kings-Bench,  whofe  Patent  was  fuper- 
ceded.  Lord  Raym.  Rep.  2  Vol.  P.  1 5 10.  Appendix  to  Chronica 
Juridicial.  P.  17. 
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1 70i,  13  W.  3.  the  Judges  pronounced  their  Opi- 
nions in  foiemn  Arguments,  viz.  Turton,  Powys,  and 
Gould,  Juftices,  that  Judgment  ought  to  be  given  for 
the  Defendants  •,  and  Holt,  that  Judgment  ought  to  be 
for  the  Plaintiff. 

c  Holt ^  Chief  Juftice,  argued,  That  Judgment 
ought'  to  be  given  for  the  Plaintiff.  And  he  laid, 
That  he  would  not  make  it  any  Part  of  the  Queftion, 
if  a  Letter  was  broke  open  upon  the  Road,  whether 
the  Poftmafter  General  IhouJd  be  chargeable  for  it ; 
but  he  would  confine  himfelf  to  the  prefent  Queftion, 
where  a  Letter  was  delivered  at  the  Office  to  the  pro- 
per Officer  appointed  to  receive  it  and  there  loft,  whe- 
ther in  fuch  Cafe  the  Poftmafter  General  mould  be  lia- 
ble. And  he  held,  that  he  mould,  for  thefe  Rea- 
fons. 

1.  Becaufe  the  Poftmafter  is  by  this  Act  intruded 
with  the  Intereft  and  Property  of  the  Subject,  to  the 
End  that  no  Damage  may  accrue  to  him  ;  which  is 
implied  by  the  making  him  an  Officer.  The  Act  ap- 
points one  general  Letter-office  to  be  erected  in  Lon- 
don,  and  the  Care  thereof  is  committed  to  the  Poft- 
mafter General  ;  who,  his  Deputies  and  Servants, 
ought  to  have  the  Management  folely  of  the  Poft- 
office.  So  that  all  the  Perfons  concerned  are  as  his 
Deputies.  And  by  the  Nature  of  the  Truft,  he  ought 
fafely  to  keep  all  Letters  there,  at  his  Peril,  in  his 
Cuftody.  This  Cafe  does  not  differ  from  the  Cafe  of 
the  Marfhal  of  the  King  s- Bench ,  or  Warden  of  the 
Fleet %  who  are  obliged  fafely  to  keep  the  Prifoners  at 
their  Peril  \  and  it  is  no  Plea  for  them,  that  Traitors 
broke  the  Prifon  againft  their  Will.  And  the  Law 
was  fo,  at  Common  Law,  in  Cafe  of  Damages  reco- 
vered in  Trefpafs,  quare  vi  et  armis,  and  when  the 
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c  Lord  Raym.  Rep.  P.  650.    Com.  Rep.  P.  103.    Caf,  Temp, 
Help,  P.  583.   Mod,  Rep.  12  Vol.  P.  477. 
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Statute  25  Edw.  3.  Cap.  17.  made  the  Body  liable  to 
Execution  for  Debt,  the  Gaoler  ought  to  keep  fuch, 
as  fafely  as  Defendants  condemned  for  Damages  in 
Trefpafs,  Vi  et  Armis.  The  fame  Law,  if  Goods  le- 
vied upon  a  Levari  facias  (which  was  the  only  Execu- 
tion before  the  Statute  gave  a  Fieri  facias)  in  Execu- 
tion were  refcued  from  the  Sheriff;  he  was  liable  to  an 
Action.  The  fame  Law  of  a  Man,  in  Execution  up- 
on the  Statute  of  1 3  Edw.  1 .  de  Mercatoribus.  The 
fame  Law,  if  upon  an  extendi  facias ,  upon  a  Statute, 
merchant  the  Goods  of  the  Conufor,  taken  by  the  She- 
riff, were  refcued  from  him.  And  there  is  no  Diffe- 
rence between  this  Cafe  of  the  Poftmafter  General, 
and  the  Gaoler,  Sheriff,  Z£c.  for  he  ought  fafely  to 
keep  the  Letters  delivered  to  him,  as  the  others  ought 
fafely  to  keep  their  Prilbners,  or  Goods  taken  in  Exe- 
cution. 

2.  The  Subject  ought  to  pay  a  Premium  for  the 
Carriage,  to  him  who  makes  it  his  Employment. 
And  when  a  Man  takes  an  Employment  upon  him, 
to  receive  the  Goods  of  the  Subjects,  and  receives  a 
Premium  for  it,  that  is  fufficient,  to  charge  him,  to' 
anfwer  the  Lofs  at  all  Adventures,  for  fuch  Loffes  as 
happen  within  the  Realm. 

Objection,  by  Gould,  Juftice.  That  this  Office  is 
founded  in  Government. 

Anfwer.  If  he  means,  that  it  is  founded  by  the 
Law,  he  could  not  agree  his  Inference,  becaufe  it  is 
only  founded  by  a  different  Sort  of  Law,  viz.  the  one 
by  Common  Law,  the  other  by  Statute  Law,  which 
cannot  make  a  Difference.  And  he  did  not  fee  in  what 
Sort  of  Government  it  was  otherwife  founded,  but 
only  that  a  Truft  is  given  for  the  Benefit  of  the  Sub- 

Objection,  by  Gould,  Juftice.  That  fuch  Charge 
pught  to  be  by  fome  Sort  of  Contract. 

An* 
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Anfwer.  He  denied  that  any  Contract  was  necelTa- 
ry,  to  charge  the  Defendants ;  but  it  is  like  the  Cafes, 
where  Officers,  by  Courfe  of  Law,  receive  Goods  for 
the  Benefit  of  others,  they  are  obliged  to  keep  them 
fafely  by  them5  fo  that  they  may  have  the  Benefit  of 
them. 

Objection.  The  Defendants  receive  no  Premium 
from  the  Plaintiff. 

Anfwer.  The  Plaintiff  gives  a  Premium,  which  in- 
titles  him  to  a  Remedy  *,  and  againft  whom  (hall  he 
have  it,  if  not  againft  the  public  Officer,  againft  the 
Poftmafter  Genera],  by  whofe  Negligence  he  fuffcrs. 
2.  The  Defendants  receive  a  Premium,  viz.  a  Salary 
of  1 500/.  per  Annum  (which  is  a  fufficient  Reward) 
paid  out  of  the  Profits  of  the  Office.  And,  therefore, 
this  Cafe  is  not  diltinguiftiabJe  from  the  Cafe  of  Mors 
&  Slue,  Ventr.  190,  238.  T.  Raym.  220.  in  which 
Cafe  the  Objection  was,  that  the  Mafter  of  the  Ship  did 
not  receive  the  Freight  to  hisownUfe;  but  adjudged, 
that  he  was  liable  for  the  Goods  of  whi:h  the  Ship  was 
robbed  in  the  River:  And  the  Reafons  given  were,  1, 
Becaufe  he  was  an  Officer  known.  2.  Becaufe  he  re- 
ceived his  Salary  out  of  that  which  was  paid  for  Freight ; 
both  which  Reafons  hold  in  this  Cafe. 

Objection.  The  Ma  iter  of  the  Ship  might  take 
Caution,  &c.  the  Poftmafter  General  cannot. 

Anfwer.  He  did  not  know  how  the  Mafter  of  the 
Ship  could  Caution,  £sfr.  It  was  faid,  in  the  Cafe  of 
Mors  and  Slue,  that  if  a  Man  came  to  lade  Goods  at 
an  unfeafonable  Time,  he  was  not  obliged  to  take 
them  in,  as  before  he  was  ready  to  fail.  But  if  he 
takes  them  in  before,  and  they  are  loft,  he  will  be  lia- 
ble to  an  Action*  So  a  common  Carrier  may  refute  to 
admit  Goods  into  his  Warehoufe,  before  he  is  ready 
to  take  his  Journey    but  yet  neither  the.  one  nor  the 
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other  can  refufetodo  the  Duty  incumbent  upon  them, 
by  Virtue  of  their  public  Employment. 

3.  This  Cafe  is  within  the  fame  Reafon  and  Equity 
upon  which  the  Cafes  are  founded,  in  which  Men  are 
chargeable  for  negligent  keeping  and  this  is  the  Rea- 
fon, that  if  they  mould  not  be  charged  without  align- 
ing a  particular  Neglect,  they  might  defraud  any  Man, 
and  he  would  not  be  able  to  prove  it ;  and  that  is  the 
Reafon  of  the  Cafes  of  Carriers,  &c.  And  this  Reafon 
is  given  in  Jujhnian,  Lib.  4.  Tit.  5.  Minjinger.  com- 
ment. Fol.  5617.  Such  Matter  is  tranfacted  among  a 
Multitude  of  People,  and  therefore  no  Particular  of 
them  can  be  charged  and  therefore  the  Officer  ought 
to  be  ciiarged,  who  chufes  fuch  inferior  Officers.  The 
Cafe  of  Mors  and  Slue  was  harder,  becaufe  there  the 
Servants  were  overcome  by  a  fuperior  Force. 

Objection.  The  common  Carrier  may  fue  the  Flun- 
dred,  the  Poftmafter  General  cannot  fue  any  Body. 

Anfwer.  That  is  no  Reafon,  becaufe  a  Carrier  was 
chargeable  before  the  Statute  of  JVinton,  at  which 
Time  he  could  not  fue  the  Hundred.  Befides,  that  he  is 
liable,  where  he  has  no  Remedy  againft  the  Hundred; 
as  for  Goods  loft  out  of  his  Warehouse,  or  out  of  his 
Waggon  in  the  Yard. 

Objection.  The  Inn-keeper  is  only  chargeable  for 
Goods  in  his  Cuftody  within  his  Inn,  and  not  for  a 
Horfe  put  to  Grafs,  and  therefore  it  differs  from  this 
Cafe. 

Anfwer.  Here  the  Letter  was  within  the  Walls  of 
the  Poft-houfe.  But  the  Cafe  of  the  Inn- keeper  was 
ftronger,  becaufe  he  is  obliged,  while  he  has  Room, 
to  let  in  all  Travellers.  But  contra  of  the  Poftmafter 
Genera],  who  may  chufe  his  Deputies  and  Servants. 

Objection.  The  Inn- keeper  has  People  up  ali  the 
Night  in  the  Inn, 

An- 
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Anfwer.  And  the  Poftmafter  General  alfo  in  the 
Port-office. 

Objection.  The  Cafe  of  Sir  Henry  Herbert  and  Mr. 
Paget .    Sid.  77.    <T.  R aym .  53. 

Anfwer.  There  prima  facia  they  held  the  Defen- 
dant chargeable  ;  but  afterwards  they  were  of  Opinion 
for  the  Defendant,  that  he  was  not  chargeable,  becaufe 
the  Clerks  of  Mr.  Henley  had  Liberty  to  enter  into  the 
Treafury  without  his  Confent,  and  fo  the  Accefs  to  the 
Records  was  not  confined  to  his  Servant  only.  But 
here  Nobody  could  enter  into  the  Poft-office  but  the 
Servants  of  the  Defendants  only.  This  Cafe  differs  from 
the  Lofs  of  a  Letter  upon  the  Road,  (but  to  that  he 
gave  no  Opinion  ;)  for  a  Carrier  receives  Goods,  fafe- 
ly  to  keep,  and  fafely  to  carry  but  the  Poftmafter 
General  receives  the  Letters,  fafely  to  keep  and  fend  ; 
fo  that  there  may  be  a  Queftion,  whether  the  Poft- 
mafter fhall  be  chargeable,  when  he  has  fafely  fent  the 
Letters  out  of  the  Office.  But  admit  that  he  fhould 
not  be  liable,  when  the  Poft-Boy  is  robbed  upon  the 
Road  ;  yet  it  will  not  follow,  that  he  is  not  chargea- 
ble for  Letters  taken  out  of  the  Office.  In  the  Cafe  of 
Mors  and  Slue,  if  the  Ship  had  been  at  Sea,  the  Mafter 
would  not  have  been  liable ;  yet  it  does  not  follow, 
that  he  fhall  not  be  chargeable  for  a  Lofs  at  Land.  If 
a  Man  comes  to  an  Inn,  and  orders  the  Inn-keeper  to 
put  his  Horfe  into  the  Stable,  being  hot,  and  to  let 
him  cool,  and  then  to  put  him  to  grafs ;  becaufe  the 
Inn- keeper  fhould  not  be  chargeable,  if  he  were  ftole 
after  he  is  put  to  grafs,  it  does  not  follow  from  thence 
that  he  fhall  not  be  chargeable,  if  he  be  ftole  before  he 
be  turned  to  grafs,  whilft  he  is  in  the  Stable. 

4.  It  is  the  Duty  of  the  Poftmafter  to  receive  Ex- 
chequer Bills,  and  to  fend  them  by  the  Mail.  For  he 
ought  to  receive  fuch  Packets  as  are  proper  to  be  fent 
by  the  Poft  \  and  fuch  are  Exchequer  Bills. 

1.  If 
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r .  If  a  Man  takes  upon  him  a  public  Employment, 

he  is  bound  to  ferve  the  Public  as  far  as  the  Employ- 
ment extends ;  and  for  Refufal,  an  -Action  lies,  as  a- 
gainft  a  farrier  refuting  to  fhoe  a  Horfe.  Againft  an 
Inn-keeper  refuting  a  Gueft,  when  he  has  Room.  A- 
gainft  a  Carrier  refining  to  carry  Goods,  when  he  has 
Convenience,  his  Waggon  not  being  full.  He  had 
known  fuch  Action  brought,  and  a  Recovery  upon  it, 
and  never  difputed.  So  an  Action  will  lie  againft  a 
Sheriff,  for  refufmg  to  execute  Procefs.  The  fame 
Reafon  will  hold,  that  an  Action  mould  lie  againft 
the  Poftmafter,  for  refufmg  to  receive  a  Letter,  65V. 

2.  Exchequer  Bills  are  proper  to  be  fent  by  the  Poft. 
The  Act  does  not  confine  it  to  any  fpecific  Thing,  but 
generally  of  Packets.  It  appears,  that  the  Act  intend- 
ed that  other  Things  mould  be  fent  by  the  Poft,  as 
well  as  Letters.  By  the  Words  of  the  Act,  Deeds, 
and  other  Things.  Alfo  Exchequer  Bills  are  light,  and 
a  Pearl  Necklace,  of  1000/.  Value,  may  be  fent  by  the 
Poft.  g 

Objection.  Exchequer  Bills  are  new  Things  created 
by  Act  of  Parliament. 

Anfwer.  A  new  Intereft,  created  by  a  fubfequent 
Statute,  will  be  under  the  fame  Remedy,  as  a  Thing 
in  ejfe  before  of  the  fame  Nature.  And  one  may  as 
well  fay,  that  Trover,  or  Trefpafs  will  not  lie  for 
them,  becaufe  they  are  new  Things.  Bills  of  Exchange 
might  have  been  fent  by  the  Poft,  and  Exchequer  Bills 
are  like  to  them.  A  Bill  of  Exchange,  payable  to  a 
Man,  or  Bearer,  is  a  lawful  Bill  of  Exchange,  and 
may  be  lent  by  the  Poft,  as  well  as  one  payable  to  a 
Man  or  Order. 

Objection.  That  the  Poftmafter  will  not  be  charge- 
able for  Bills  of  Exchange  loft,  becaufe  they  are  ex- 
cepted out  of  the  Act,  that  nothing  mail  be  paid  for 
them. 

An- 
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Anfwer.  That  the  Letter  ought  to  be  intended  to 
jbe  written  for  the  Sake  of  the  Bill,  and  therefore  Pay- 
ment is  Payment  for  the  Bill.  As  where  a  Man  comes 
to  an  Inn,  he  mail  pay  nothing  for  the  keeping  of  his 
Goods  yet  the  Advantage  which  the  Inn-keeper 
hath  by  the  Prefence  of  the  Guefts,  makes  him  lia- 
ble. 

3.  Exchequer  Bills  are  not  excepted,  and  therefore 
mall  pay  Portage. 

4.  The  Defendants,  being  public  Officers,  are  charge- 
able, though  they  had  no  Benefit ;  as  the  Sheriff,  tho' 
he  has  no  Fees  for  fuing  of  Executions.  Fqr  where 
the  Law  gives  a  Man  cuftody  of  a  Thing,  Virtute 
Officii^  it  obliges  him  to  keep  it  fafdy.  And  there- 
fore upon  the  Reafon  of  Southcoteh  Cafe,  4  Co.  83.  b. 
If  Goods  are  delivered  to  a  Man  to  be  fafely  kept,  and 
he  accepts  them,  he  mall  be  chargeable  if  they  are 
loft  ;  and  one  cannot  put  a  Cafe  of  a  public  Officer  to 
the  Contrary.  The  Opinion  in  4  Co.  83.  of  a  gene- 
ral Bailment,  is  not*  Law ;  for  upon  a  general  Bail- 
ment, the  Baillee  ought  to  keep  them  only  as  his 
own. 

5.  Before  the  12  Car.  2.  any  one  might  have  erec- 
ted a  Poft-office,  and  fuch  Erector  had  been  liable  for 
Mifcarriage ;  and  therefore  this  Poftmaiter  is  liable 
alfo  ;  for  now  the  Act  having  prohibited  the  Subjects 
to  employ  any  other  but  „  this  Port  ma  iter  General,  it 
would  be  hard  to  deprive  them  of  the  Remedy  which 
they  had  before. 

Objection.  The  Plaintiff  has  a  Remedy  againft 
Breefe. 

A  nfwer.  If  it  could  be  proved  that  Breefe  took  out 
the  Exchequer  Bills,  he  agreed  that  it  was  fo  likewife 
any  Stranger  that  took  them  out  may  be  charged  as  a 
tort-feafor ;  but  Breefe  cannot  be  charged  as  an  Officer 
for  Neglect :  For  Misfeafance  of  a  Deputy,  an  Action 

will 
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will  lie  againft  him,  but  that  is  not  qua  Officer,  but 
qua  tort  fcafor.  And  according  to  this,  is  the  Diffe- 
rence between  a  negligent  and  a  voluntary  Efcape. 
A  Gaoler  is  liable  to  an  Action  for  the  latter,  but  not 
for  the  former.  This  Office  is  manageable  only  by 
them,  their  Deputies  and  Servants,  and  what  is  done 
by  a  Deputv,  is  done  by  the  Principal  \  and  reafon- 
able,  becaufe  the  Principal  may  remove  the  Deputy 
at  Pleafure,  tho'  he  puts  him  in  for  Life,  for  it  is  con- 
trary to  the  Nature  o\  a  Deputy,  not  to  be  removable. 

A  Deputy  may  forfeit  the  Office  of  the  Principal ; 
as  if  he  does  fuch  Act  as  would  be  a  Forfeiture  in  the 
Principal. 

Objection.    Bier  238. 

Anfwer.  It  is  (by  him)  directly  contrary  to  the 
Purpofe,  for  which  his  Brother  Gould  cited  it. 

Objection.  'Phis  will  be  to  make  the  Defendants 
refponfible  here  for  the  Servants  of  the  Deputies. 

Anfwer.  If  a  Deputy  has  Power  to  make  Servants, 
the  Principal  will  be  chargeable  for  their  Misfeafance, 
becaufe  the  Act  of  the  Servant  is  the  Act  of  the  De- 
puty, and  the  Act  of  the  Deputy  is  the  Act  of  the 
Principal.  But  here  Breefe  is  the  Servant  of  the  De- 
fendants themfelves. 

Objection.  The  Defendants  are  but  Fellow-Scr- 
vants  with  Breefe becaufe  ail  receive  their  Salaries 
from  the  King. 

Anfwer.  Me  is  appointed  by  the  Defendants,  and 
is  their  Servant,  and  removable  by  them,  though 
they  do  not  pay  him  his  Wages.  But  then  fuppofe 
that  Breefe  is  not  a  Servant  of  the  Defendants,  then  it 
will  be  ftronger  againft  the  Defendants,  for  then  Breefe 
will  be  as  a  Stranger,  and  then  they  will  be  the  rather 
liable,  the  Act  appointing  them  to  manage  the  Office 
by  their  Servants. 

Ob- 
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Objection.  Powys,  Juftice,  compared  the  Defen- 
dants to  a  Captain  of  a  Company  ;  and  he  fhall  not  be 
chargeable  for  the  Coward linefs  of  his  Soldiers  •,  no 
more  fhall  the  Defendants  for  the  Negligence  of  Breefe^ 
admitting  him  to  be  their  Servant. 

Anfwer.  If  A  received  a  particular  Damage  by  the 
Cowardlinefs  of  the  Soldiers  of  a  Captain,  he  fhall  be 
chargeable  ;  but  in  fuch  Cafe  the  Prejudice  is  national. 
But  the  Matter  of  a  Ship  is  liable  for  the  Neglect  of  his 
Mariners. 

Objection.  The  Act  did  not  intend  that  the  Defen- 
dants mould  be  chargeable. 

Anfwer.  He  was  of  a  contrary  Opinion,  becaufe 
all  the  Power  is  placed  in  the  Poftmalter  General.  And 
when  a  Statute  erects  a  new  Office,  and  places  it  under 
fuch  Circum fiances,  as  in  Confequence  of  Law,  make 
the  Ofricer  liable ;  it  muft  be  prefumed  to  have  been 
their  Intent,  that  he  fhall  be  chargeable. 

2.  It  appears  by  the  Words  of  the  Act,  that  they 
intended  that  the  Difpatches  mould  be  fafe. 

3.  It  appears  by  the  Act,  that  it  was  the  Judgment 
of  the  Parliament,  that  they  were  liable  for  the  Fault 
of  the  Deputy.  Par.  3.  It  is  provided,  that  the  Poft- 
maflers  GeneraJ,  and  their  Deputies,  &c.  Then  Par. 
10.  a  Penalty  of  5/.  is  impofed  upon  the  Poftmafter, 
if  there  be  a  Failure  of  furnifhing  with  Poft-horfes  ; 
from  whence  it  appears,  that  the  Parliament  looked 
upon  the  Fault  of  the  Deputy  to  be  the  Fault  of  the 
Poftmafter. 

Objection.    This  will  ruin  the  Office. 

Anfwer.    It  will  make  them  more  careful. 

Objection.    This  will  encourage  Frauds. 

Anfwer.  The  Method  to  prevent  them,  is  to  make 
the  Poftmafter  liable. 

Objection.  The  Plaintiff  might  have  fent  his  Ex- 
chequer Bills  by  fome  other  Means. 

An- 
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Anfwer.  That  will  not  excufe  the  Defendants,  no! 
more  than  it  will  be  an  Excufe  to  an  Inn- keeper,  that 
his  Gueft,  who  has  loft  Goods,  might  have  gone  to 
another  Inn. 

Objection,  The  Premium  limited  by  the  Act  is  too 
fmali. 

Anfwer.  The  Defendants  have  accepted  the  Office 
upon  thofe  Terms. 

Objection.  The  Patent  is,  that  they  fhall  obferve 
the  Orders  of  the  King,  under  the  Sign  Manual,  and 
the  Orders  of  the  Treafury  concerning  the  Revenue. 

Anfwer.  Their  Obfervance  of  the  Orders  of  the 
Treafury  will  not  interrupt  their  Care  of  the  Letters  ; 
and  if  a  Prejudice  happen  by  Obfervance  of  the  King's 
Orders,  that  will  not  excufe  becaufe  they  are  obliged 
to  obferve  the  moft  convenient  Methods  for  the  Exe- 
cution of  the  Office  according  to  the  Direction  of  the 
Act,  and  the  Patent  cannot  excufe  them  in  any  Neg- 
lect of  that. 

Objection.  There  is  a  Claufe  in  the  Patent,  that 
the  Puftmafter  mall  not  be  anfwerable  for  a  Fault  in 
their  Deputy,  but  only  for  their  own  Act. 

Anfwer.  That  is  only  intended  of  Imbezzlementof 
the  Revenue  by  their  Deputies,  and  as  to  that,  the  fa  id 
Claufe  will  excufe  them  ;  but  it  v/ill  not  excufe  them 
from  any  Remedy  that  the  Subject  hath  againft  them 
for  his  Benefit  by  the  Law.  And  no  non  obftante  in 
fuch  Cafe  will  avail,  nor  any  Charter  of  Exemption. 
And  for  thefe  Reafons  he  concluded,  that  Judgment 
ought  to  be  given  for  the  Plaintiff.  But  the  other 
three  Judges  being  of  a  contrary  Opinion,  Judgment 
was  given  for  the  Defendants.  But  however,  the  Piain- 
tiffd  intending  to  bring  a  Writ  of  Error  upon  the  faid 

Judg- 

d  A  Writ  of  Error  was  brought  and  allowed  on  thefe  Reafons  of 
Hell,  Chief  Juftice.    Mod.  Rep.  n  Vol.  P.  18. 
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Judgment,  the  Defendants  feeing  that,  paid  the  Money 
to  the  Plaintiff,  as  Lord  Chief  Juflice  *  Raymond  was  in- 
formed. 

InEafter  Term,  1701,  13  Wil.  3.  the  Chief  Juflice 
Holt  gave  his  Reafons  of  the  Judgment  of  the  Court  of 
King's- Bench,  in  the  Cafe  of  one  Plummer,  which  Mr. 
Juftice  *  Fqfter  fays,  his  Lordfhip  publifhed  ;  and  alfo, 
I  that  the  learned  Judge  (Lord  Chief  Juftice  Hoh) 
entereth  with  great  Learning  and  found  Reafon,  into 
the  Point  upon  which  the  Cafe  turned  ;  and  as  it 
feemed  of  very  great  Confcquence,  it  had  been  for  two 
Vacations  under  the  h  Confideration  of  all  the  Judges  of 
England^  before  whom  it  had  been  feveral  Times  argu- 
ed at  Serjeant's- Inn,  in  Chancery- Lane, 

Flummery1  the  Prifoner,  was  indicted  at  the  Affizes 
held  for  the  County  of  Kent,  twenty-ninth  of  July,  1 2 
Will.  3.  The  Indictment  fets  forth,  that  John  Glover^ 
and  Benjamin  Plummer,  the  Prifoner,  and  others,  thir- 
teenth of  March,  12.  Will.  3.  did,  of  Malice  fore- 
thought, make  an  Affault  upon  John  Harding,  and 
that  John  Glover,  having  a  certain  Fuzee  in  his  Hand, 
charged  with  Gunpowder  and  Bullet,  did  felon iou fly, 
voluntarily,  and  of  his  Malice  fore-thought,  difcharge 
the  fame  againrt  the  faid  John  Harding,  and  thereby 
gave  him  a  mortal  Wound,  of  which  he  inftantly  died. 
And  that  Benjamin  Plummer,  the  Prifoner,  and  others, 
did,  of  their  Maiice  fore-thought,  aid,  abet,  and  afiift 
the  faid  John  Glover,  in  committing  the  Murder  afore- 
faid.  Benjamin  Plummer,  pleaded  not  Guilty,  and  the 
Jury  did  find  this  fpecial  Verdict,  viz. 

That  Jofepb  Beverton,  was  duly  appointed  to  feize 
and  apprehend  all  fuch  Wool  of  the  Growth  of  this 

King- 

e  Lord  Raym.  Rep.  P.  658.    Mod.  Rep.  5  Vol.  P.  456. 

f  Foft.  Cr.  Law,  P.  204. 

s  Id.  P.  296.  Note*. 

h  Mod.  Rep.  12  Vol.  P.  627. 

1  AT^^sRep.  P.  109.  Mod.  Rep.  iz  Vol.  P.  627,  See  Fofi. 
Cr.  Law,  P.  352. 
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Kingdom,  that  fhould  be  carried  to  be  tranfported  in- 
10  Parts  beyond  the  Seas,  and  alio  all  iuch  Perfons  as 
fhould  carry  the  Wool  in  order  to  be  tranfported.  And 
that  Benjamin  Plammer,  John  Harding,  and  others, 
whofe  Names  are  unknown,  to  the  Number  of  eight 
Perfons,  the  faid  thirteenth  of  March,  about  twelve. 
o'Clock  at  Night,  about  feven  Miles  from  the  Sea, 
did  Load  three  Horfes  with  eight  hundred  Pound  of 
Wool,  of  the  Growth  of  England,  in  order  to  tranfport 
it  in  into  France.  And  Jofeph  Beverton  having  Notice 
thereof,  came  with  divers  other  Perfons  to  his  AfTif- 
tance,  to  a  certain  Lane,  about  feven  Miles  diftant 
from  the  Sea,  in  order  to  flop  and  feize  the  Wool  fo 
intended  to  be  tranfported,  and  placed  themfelves  in 
divers  Places  about  the  Lane  and  Jofeph  Beverton, 
with  his  Company,  hearing  the  three  Horfes  laden 
with  Wool,  pronounced  a  Watch-word  agreed  on  be- 
tween him  and  his  Afiiftants  ;  and  thereupon  all  of 
them  ufed  their  utmoft  Endeavours  to  feize  the  Wool, 
whereupon,  one  of  the  eight  Perfons,  in  Company 
with  Benjamin  Plummer,  whofe  Name  is  unknown, 
did  ilioot  off  the  Fuzee,  and  thereby  did  kill  the  faid 
John  Harding,  being  one  of  the  eight  Perfons,  and  a 
Partner  with  them  in  that  Defign  of  tranfporting  the 
W ool,  of  which  Wound  he  died. 

The  Queftion  is,  upon  this  fpecial  Verdict,  whether 
Benjamin  Plummer  be  guilty  of  the  Murder  as  charged 
in  the  Indictment,  or  fo  much  as  of  the  Death  of  John 
Harding  ? 

To  put  the  Cafe  in  as  few  Words  as  may  be,  fo  as  to 
bring  it  to  a  Point,  it  is  no  more  than  this,  eight  Perfons 
had  loaded  a  Quantity  of  Wool,  to  carry  it  to  be  tranf- 
ported ;  of  which  the  King's  Officers  having  Intelli- 
gence, did,  in  the  Night-time,  as  they  were  carrying  the 
Wool,  meet  to  oppofe,  and  to  apprehend  them,  and 
they  met  in  a  Lane,  and  upon  a  Watch-word  given  by 

1  •   .  ty 
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jthe  King's  Officers,  one  of  the  eight  Perfons  mot  off  3. 
Fuzee,  and  killed  another  of  the  eight  Perfons,  whether 
the  others  of  the  Eight  (befides  him  that  fhot  off  the 
Gun)  be  guilty  of  the  Murder  of  the  Perfon  flain  ? 

Upon  this  Queftion  all  the  Judges  have  been  con- 
futed, and  we  are  all  of  Opinion,  that  Benjamin  Plum- 
mer  is  not  guilty  of  the  Murder  of  John  Harding. 

1.  It  doth  not  appear,  by  the  finding  of  this  Ipecial 
Verdidt,  that  Glover ,  or  the  Perfon  unknown,  that  mot 
off  the  Gun,  did  difcharge  it  againft  any  of  the  King's 
Officers,  but  it  might  be,  for  ought  appears,  for  another 
Purpofe  ;  though  upon  the  particular  Circumftances  in 
the  fpecial  Verdict,  there  is  Evidence  that  the  Gun  was 
difcharged  againft  the  King's  Officers,  and  fo  it  might 
reafonably  be  intended,  confidering  they  were  all  arm- 
ed, and  in  Profecution  of  an  unlawful  Act  in  the  Night, 
which  they  defigned  to  juftify  and  maintain  by  Force, 
efpecially  when  the  Gun  was  fhot  off  upon  the  Watch- 
word given,  the  King's  Officers  were  endeavouring  to 
feize  the  Wool ;  the  Jury  thereupon  might  well  have 
found  that  the  Fuzee  was  difcharged  againft  the  King's 
Officers  but  fince  they  have  not  found  that  Matter,  we 
are  confined  to  what  they  have  found  pofitively,  and 
are  not  to  judge  the  Law  upon  Evidence  of  a  Fact, 
but  upon  the  Fact  as  it  is  found. 

Therefore  it  is  fit  to  confider  in  this  Cafe,  i.  What 
Crime  it  is  in  the  Party  that  fhot  off  the  Gun  that  killed 
Harding  ? 

2.  How  far  the  Reft  of  his  Company  that  were  with 
him  fhall  be  concerned  in  the  Guilt  of  it. 

i.  He  was  upon  an  unlawful  Defign,  and  if  he  had 
in  the  Purfuance  thereof  difcharged  the  Fuzee  againft 
any  of  the  King's  Officers  that  came  to  refift  him  in 
that  Defign,  and  by  Accident  had  killed  one  of  his 
own  Accomplices,  it  would  have  been  Murder  in  him. 
As  if  a  Man,  out  of  Malice  to      fhoots  at  him  to  kill 

E  him. 
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him,  but  mifles  him,  and  kills  B,  it  is  no  lefs  a  Mur- 
der, than  if  he  had  killed  the  Perfon  intended. 

But  2d!y>  it  not  appearing  that  he  difcharged  his 
Fuzee  againft  the  King's  Officer,  it  may  be,  that  he 
difcharged  it  either  out  of  fome  Provocation  from  Hard- 
ing,  or  wilfully  out  of  fome  precedent  Malice  againft 
him. 

1.  It  feems  to  me  hard  upon  a  fpecial  Verdict  to 
conftrue,  that  the  Fuzee  went  off  by  Accident,  but  it 
muft  be  underftood  to  be  voluntary  ;  though  even  in 
an  Indictment  for  Mannaughter  it  is  requifite  that  it 
fhould  be  averred  that  he  difcharged  it  voluntarily,  but 
in  a  Verdicl:  it  need  not  be  fo  alledged,  but  the  faying 
he  did  it,  muft  be  underftood  to  be  with,  and  not  a- 
gainft  his  Will  j  for  where  any  one,  upon  any  killing 
of  a  Man,  is  to  be  difcharged  by  an  involuntary  kill- 
ing, it  muft  be  fo  found,  without  which  it  muft  be 
underftood  to  be  voluntary  for  a  Man  being  a  free 
Agent,  if  he  be  found  to  do  any  Act,  it  muft  be  fup- 
pofed  to  be  with  his  Will,  unlefs  it  be  fpecially,  and 
particularly  found  to  be  againft  his  Will.  Therefore 
when  a  Man  is  indicted  for  a  voluntary  killing,  if  he 
did  kill  the  Man  by  Mifadventure,  the  fpecial  Cir- 
cumftances  of  the  Cafe  muft  be  found,  that  it  may  ap- 
pear to  the  Court  to  be  by  Accident. 

2.  But  in  the  next  Place,  fuppofe  that  he  that  mot 
off  the  Fuzee  did  it  out  of  Malice  prepenfed  againft  the 
Perfon  (lain,  whereby  it  would  be  Murder  in  him. 
Then  the  Queftion  will  be,  whether  the  Reft  of  his 
Accomplices  fhall  be  adjudged  to  be  Principals  to  him, 
as  Aiders,  Abettors,  or  Afhfters  to  that  Murder,  and 
we  all  held  that  they  would  not  be  Principals.  For 
though  they  are  all  engaged  upon  an  unlawful  Act,  and 
while  they  were  actually  in  it,  this  Murder  is  commit- 
ted by  one  of  the  Company  fo  engaged  yet  it  does 
not  appear  to  be  done  in  Profecution  of  that  unlawful 
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A£f,  but  it  may  be  upon  another  Account,  and  thofe 
who  are  in  the  unlawful  A cl,  not  knowing  of  the  De- 
fign of  him  that  killed  the  other,  his  Companion  can- 
not be  guilty  of  it.  .  This  Notion  that  hath  been  re- 
ceived, that  if  divers  Perfons  be  engaged  in  an  unlaw- 
ful A6t,  and  one  of  them  kills  another,  it  mail  be 
Murder  in  all  the  Reft,  is  very  true  •,  but  it  muft  be 
admitted  with  feveral  Qualifications.  Firft,  the  Abet- 
tor muft  know  of  the  malicious  Defign  of  the  Party 
killing.  As  for  the  Purpofe,  A  and  B  having  Malice, 
engage  in  a  Duel  C,  a  Stranger,  of  a  fudden,  takes 
Pare  with  A9  who  kills  B.  It  is  but  Manslaughter  in 
C,  becaufe  he  knew  not  of  the  Malice,  though  it  be 
Murder  in  A. 

If  divers  Men  lie  in  wait  to  beat  a  particular  Perfon, 
and  one  of  them,  while  they  are  in  Profecution  of  that 
unlawful  Defign,  out  of  Malice  he  had  to  another  of 
his  Companions,  finding  an  Opportunity,  kills  him,  the 
Reft  are  not  concerned  in  the  Guilt  of  the  Fact. 

At  the  Sefllons  at  the  Old  Bailey ,  December,  1664.. 
The  Cafe  upon  the  Evidence  was,  that  the  Secretary 
of  State  made  a  Warrant  to  apprehend  divers  fufpected 
Perfons,  which  was  directed  to  a  MefTenger,  who  hav- 
ing Notice  that  they  were  in  an  Houfe,  defired  feveral 
Soldiers  to  afiift  him  in  the  apprehending  of  them,  but 
in  the  doing  thereof,  they  broke  open  the  Doors,  and 
fome  of  the  Soldiers  ftole  fome  Goods,  It  was  held, 
that  the  Warrant  then  produced,  was  not  fufficient  to 
break  open  the  Doors  of  the  Houfe  without  a  Civil 
Officer.  Secondly,  though  the  breaking  open  the 
Door  was  an  unlawful  Act,  of  which  all  were  guilty  ; 
yet  was  it  Felony  only  in  thofe  that  dole  the  Goods, 
or  knew  of  the  Defign  of  Stealing,  and  confented  to  it  5 
but  not  in  the  others  that  were  concerned  in  breaking 
open  the  Doors  :  No  more  in  this  Cafe  can  the  Reft  of 
the  Company  be  faid  to  be  guilty  of  the  killing  of 
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Harding,  unlefs  they  knew  of  the  Perfon's  Defign  no 
kill  him. 

2.  'I  he  Killing  muft  be  in  Purfuance  of  that  unlawful 
A  61,  and  not  collate! al  to  it.  As  for  the  Purpofe  ;  if 
clivers  come  to  hunt  in  a  Park,  and  the  Keeper  com- 
minds  them  to  (land,  and  refills  them  ;  if  one  of  the 
Company  kills  theKeeper,  it  is  not  only  Murder  in  him, 
but  in  ail  the  Reft  then  preilnt,  that  came  upon  that 
Defign,  for  it  was  clone  in  Purfuance  of  the  unlawful 
A6i. 

But  fuppofe  that  they  coming  into  the  Park  to  hunt, 
before  they  lee  the  Keeper,  there  is  an  accidental  Quar- 
rel happens  amongft  them,  and  one  kills  the  other,  it 
wiil  not  be  Murder,  but  Manflaughter  and  in  the 
Reft  that  were  not  concerned  in  that  Quarrel,  it  will 
not  be  Felony.  So  if  one  kills  his  Companion  upon  a 
former  Malice,  the  others  will  not  be  concerned  in  it, 
therefore  cannot  be  Abettors,  becaufe  ftrangers  to  the 
Defign.  And  that,  for  ought  appears,  might  be  this 
Cafe,  for  my  Brother  Gould^  that  tried  this  Caufe,  in- 
forms us,  that  there  was  fome  Reafon  to  believe,  that 
he  that  difcharged  the  Fuzee  againft  the  Perfons  flain, 
did  it  upon  the  Account,  that  he  conceived  that  the 
other  had  betrayed  their  Defign  and  no  Doubt  it  was 
Murder  in  him  that  fhot  oft  the  Fuzee,  but  not  in  the 
others,  unlefs  privy  to  his  Purpofe,  for  it  was  not 
done  in  Profecution  of  that  unlawful  Act  ;  but  if  he 
had  fhot  off  the  Gun  againft  the  King's  Officers,  and 
by  Accident  had  killed  one  of  his  own  Party,  ail  the 
Reft  of  them  would  have  been  Abettors  and  Princi- 
pal's. 

A  and  B  are  fighting  together  out  of  Malice  prepen- 
sed, C  comes  to  part  them,  and  A  kills  C,  this  is  Mur- 
der in  A,  and  fome  faid  in  B  alio,  but  the  major  Num- 
ber were  of  a  contrary  Opinion  \  for  though  B  was  en- 
gaged in  an  unlawful  Ad  as  well  as  J,  yet  the  killing 
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of  C  by  A,  was  not  in  Purfuance  of,  but  collateral  to 
it,  but  the  killing  of  C  by  A\  was  Murder,  becaufe  he 
killed  one  doing  his  Duty,  which  was  endeavouring  to 
keep  the  Peace  ;  and  would  h  ive  hindred  him  from  kill- 
ing £,  agaihft  whom  he  had  Malice. 

3.  There  is  another  Qualification  of  this  Rule,  that 
the  doing  an  unlawful  Act,  whereby  a  Perfon  is  fiain, 
ihall  make  the  Killer  to  be  a  Murderer ;  that  the  un- 
Jawfui  Act  ought  to  be  deliberate.  For  if  it  be  fud- 
den,  as  upon  an  Affray  that  fuddeniy  falls  out  and 
the  Parties  are  divided  amongft  themfelves,  and  fall  to 
fighting,  and  one  kills  the  other,  it  is  but  Manflangh- 
ter.  So  if  upon  a  fudden  Affray,  the  Ccnftable,  or 
other  Perfon,  comes  to  keep  the  Peace,  and  fome 
knowing  him  to  be  the  ConftabJe,  or  Perfon  coming 
to  keep  the  Peace,  mall  kill  him,  it  ;s  Murder  in 
him,  and  all  that  afufted  him  in  doing  it ;  but  in  o- 
thers  that  continue  the  Affray,  and  knew  not  that  the 
Conftable,  or  other  Perfon  was  coming  to  keep  the 
Peace,  it  vv ill  be  no  Crime  :  For  fir  ft,  though  the  Con- 
ftable did  come  to  keep  the  Peace,  it  is  neceffary 
that  the  Parties  engaged  in  the  Tumult  have  Notice 
that  he  comes  for  that  Purpofe,  other  wife  the  killing 
him  will  not  be  Murder,  but  only  Manslaughter  in  him 
that  kills  him  and  in  Confequence,  no  Crime  in  the 
Perfons  that  did  not  know  him  to  be  there,  and  did 
not  contribute  towards  his  Death.  At  the  Seflions  af- 
ter HiL  Term,  19  Car.  2.  Ihompfon  and  his  Wife  were 
fighting  together  in  the  Houfe  of  Allen  Daws,  who 
feeing  them  fighting,  came  in,  and  endeavoured  to 
part  them,  thereupon  Thomas  thruft  away  Daws,  and 
threw  him  down  upon  an  Iron  in  the  Chimney,  which 
broke  one  of  his  Ribs,  of  which  he  died  ;  this  upon  a 
fpecial  Verdict,  was  held  to  be  only  Manflaughter, 
though  the  Peace  was  broke,  and  the  Perfon  Gain 
came  only  to  keep  the  Peace  \  and  it  is  the  fame  if  he 
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Jiad  been  Conflable.  But  then  it  was  rcfolved,  that 
if  the  Conflable,  or  other  Perfon,  came  to  keep  the 
Peace  be  killed,  it  is  neceflary  the  Perfon  that  kills 
him  do  know,  or  be  acquainted  that  he  came  for  that 
Purpofe.  Therefore  he  ought  to  charge  them,  in  the 
King's  Name,  to  keep  the  Peace,  for  otherwife,  the 
Party  fighting,  may  think  he  cometh  in  Aid  of  the 
other  with  whom  he  is  fighting.  And  Mackally's  Cafe 
doth  not  oppofe  this,  but  agrees  with  it  in  the  Reafon 
there  given,  which  is  in  thefe  Words,  viz.  when  an 
Officer,  or  Minifter  of  the  King,  corrects  another  in  the 
Name  of  the  King,  or  requires  the  Breakers  of  the  Peace 
to  keep  the  Peace  in  the  King's  Name  j  if  any  nptwith- 
Handing  refill,  and  kill  the  Officer,  it  is  Murder  ;  but 
if  he  had  not  Notice  that  he  was  the  Officer,  it  is  only 
Manflaughter  in  him  that  killed  ;  but  then,  by  the 
fame  Realbn,  the  others  that  are  in  the  Affray,  which 
was  fudden,  did  continue  in  the  A  Array,  but  did  not 
refill  the  Conflable,  it  cannot  be  Murder  or  Manflaugh- 
ter in  them,  for  their  A 61  cannot  be  extended  farther 
than  a  Breach  of  the  Peace. 

But  fuppofe  the  Riot,  or  the  AfTembly  had  been  de- 
liberate, and  they  defigned  doing  an  unlawful  Acl,  in 
which  they  are  oppofed  by  the  Conflable  or  any  other 
Perfon,  and  one  kills  the  Perfon  oppofing,  it  is  Mur- 
der in  all.  Gecrge  came  with  divers  Perfons,  in  a 
riotous  Manner,  to  the  Houfe  of  i>,  upon  the  Account 
of  feizing  fome  Goods,  and  ufing  there  fome  angry 
Speeches,  a  Kinfwoman  of  them  both  travelling 
indifferently  between  them  to  appeafe,  was  fuddenly 
flricken  in  the  Head,  with  a  Stone  thrown  over  the 
Wall,  by  one  of  the  Servants  of  George,  whereof -fhe 
afterwards  died,  and  by  much  the  greater  Opinion  of 
the  Judges  and  King's  Council,  it  was  held  to  be  Mur- 
der in  all  the  Accomplices ;  and  though  fhe  came  as  a 
Stranger,  and  was  indifferent  to  all,  yet  they  came 
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with  Malice  again  ft  B,  and  in  Purfuance,  and  in  Exe- 
cution of  that  Riot,  the  Woman  was  killed. 

4.  As  the  unlawful  Act  ought  to  be  deliberate  to 
make  the  killing  Murder,  fo  it  ought  to  be  fuch  an 
Act  as  may  tend  to  the  Hurt  of  another,  either  imme- 
diately, or  by  neceflary  Confequence.  If  Peffons  are 
in  a  Riot,  and  go  with  offenfive  Arms,  or  with  Clubs 
and  Staves,  and  in  that  Riot,  one  of  the  Company 
kills  another,  it  is  Murder  in  him,  and  in  all  the  Reft 
that  are  engaged  in  the  Riot,  though  but  Lookers  on. 
But  if  fuch  unlawful  Act  doth  not  tend  immediately, 
or  by  neceflary  Confequence  to  the  Danger  of  another, 
though  Death  enfue  hereby,  it  is  but  Manflaughter. 

Shooting  at  a  Deer  in  another's  Park  is  an  unlawful 
Act:  If  the  Arrow  glanceth  and  kills  a  Man,  this  is 
but  Manflaughter,  which  is  contrary  to  3  Inft.  56.  that 
holds  it  to  be  Murder:  But  Lord  Hale  31.  faith  it  is 
but  Manflaughter,  and  the  Reft  of  the  Company  will 
be  guilty,  for  they  were  all  Abettors  to  the  unlawful 
Act. 

The  Defign  of  doing  any  Act  makes  it  deliberate  ; 
and  if  the  Fact  be  deliberate,  though  no  Hurt  to  any 
Perfon  can  be  forefeen,  yet  if  the  Intent  be  felonious, 
and  the  Fact  defigned,  if  committed,  would  be  Felo- 
ny, and  in  Purfu it  thereof,  a  Perfon  is  killed  by  Acci- 
dent, it  will  be  Murder  in  him  and  all  his  Accompli- 
ces. As  for  the  Purpofe :  Divers  Perfons  d^Cign  to 
commit  a  Burglary,  and  fome  of  them  are  fet  to  watch 
in  a  Lane  to  hinder  any  from  going  to  the  Houfe  to  in- 
terrupt them,  if  any  comes  in  their  Way,  and  thole 
that  are  to  keep  Watch  kill  him,  thofe  that  are  font  to 
rob  the  Houfe  will  be  guilty  of  that  Murder,  though 
they  do  not  commit  the  Burglary. 

So  if  two  Men  have  a  Defign  to  fteal  an  Hen,  and 
one  moots  at  the  Hen  for  that  Purpofe,  and  a  Man  be 
killed,  it  is  Murder  in  both,  becaufe  the  Defign  is  fe- 
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lonious.  So  is  L  ord  Cokey  56.  furely  to  be  underftood, 
with  that  Difference  •,  but  without  this  Difference,  none 
of  the  Books  quoted  in  the  Margin,  do  warrant  that 
Opinion  ;  nor  indeed  can  I  fay  that  I  find  any  to  war- 
rant my  Opinion,  but  only  the  Reafon  is  'fubmitted 
to  the  Judgment  of  thofe  Judges  that  may  at  any 
Time  hereafter  have  that  Point  judicially  brought  be- 
fore them. 

Thefe  Things  I  thought  fit  to  mention,  tho*  fomc 
of  them  are  not  fuch  Premififes  from  which  the  Conclu- 
sion to, this  Matter  in  Quefrion  may  be  drawn,  yet  they 
all  tend  to  illuftrate  the  Matter  and  Reafon  that  we 
rely  upon,  which  is,  that  though  the  Per  ion  that  mot 
off  the  Fuzee  again  ft  the  Perfon  (lain,  did  it  malici- 
oufiy,  and  fo  it  would  be  Murder  in  him,  yet  the  o- 
thers  not  knowing  of  his  Defign  againft  that  Perfon, 
cannot  be  adjudged  to  be  Aiders  and  Abettors  of  that 
Murder. 

Secondly,  if  it  had  appeared  upon  the  VerdicT,  that 
the  Fuzee  had  been  cHfcharged  againft  the  King's  Offi- 
cer, and  by  Accident,  Harding,  one  of  the  Company, 
had  been  killed,  it  would  have  been  Murder  in  the 
Reft,  becaufe  it  was  done  in  Purfuance  of  that  Defign, 
which  was  deliberate,  and  in  the  Frofecution  whereof 
Hurt  and  Mifchief  might  enfue  ;  and  their  being  to- 
gether, is  an  Evidence  that  they  did  intend  to  main- 
tain their  unlawful  Defign  by  Force,  and  that  the 
Ihooting  the  Gun  was  againft  the  Officer :  But  this 
Matter  being  only  evidence  of  it,  it  ought  to  have 
been  considered  by  the  Jury,  but  we,  as  Judges,  can- 
not take  Notice  of  it. 

Upon  the  Acceflion  to  the  Throne  of  her  late  Ma- 
jefty  Queen  Anne^  there  had  been  an  f  Act  made  in 
the  Reign  of  King  William  the  thirds  empowering  all 
Perfons  in  Offices  of  Truft,  to  act  therein  after  his 
Deceafe  as  before,  for  fix  Months,  unlefs  otherwife 
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where,  and  the  Attorney  General  demanding  Judg- 
ment againft  the  Prifoner,  upon  his  Confeffion  of  the 
two  Indictments :  "  Mr.  Boucher,  (faid  the  Lord  Chief 
Juftice  Holt)  you  are  by  your  own  Confeflion,  convic- 
ted of  High  Treafon  ;  for  which,  Judgment  of  Death 
is  to  be  pronounced  upon  you,  and  which  you  are  to 
fufTer,  under  thofe  Circumftances  which  the  Law  has 
appointed.  The  Fact,  of  which  you  were  accufed, 
and  have  now  confeflfcd,  is,  that  fince  the  eleventh  Day 
of  December,  1688,  you  went  into  France,  either  from 
the  late  King,  or  Queen,  and  have  returned  fince  the 
fourteenth  of  January,  1697,  without  any  Licence  un- 
der the  Privy  Seal,  either  from  the  late  King,  or  her 
Majefty  that  now  is ;  which  Fact  is  made  High  Trea- 
fon by  the  1  Statute  of  the  eighth  Year  of  the  late  King. 
The  Wifdom  and  Juftice  in  making  that  Law,  will  be 
evident  to  any  one,  that  will  but  reflect  upon  the  Pof- 
ture  of  our  Affairs  at  that  Time.  For  in  the  Year 
preceding  to  that  of  the  making  thereof,  there  was  an 
horrid  Confpiracy  formed,  from  among  the  Party  of 
Men  who  had  then  left  the  Kingdom,  to  aflaffinate  the 
late  King,  to  introduce  a  Popifh  and  French  Power, 
for  the  Subverfion  of  the  Proteftant  Religion,  and  the 
Liberties  and  Properties  of  the  People  of  England; 
which  was  managed  with  that  Privacy,  and  carried  on 
with  that  Secrecy,  that  it  was  not  difcovered  ;  nay, 
not  fo  much  as  fufpected,  until  it  arrived  to  that  Ma- 
turity, that  it  was  come  to  the  very  Point  of  being  put 
in  Execution.  In  the  following  Year,  the  Peace  of 
Refwick  was  made,  whereby  the  Intercourfe  was  re- 
ftored  between  England  and  France ;  from  whence  it 
was  evident,  that  divers  of  that  Party  of  Men  would 
return  into  the  Realm,  and  thereby  have  an  Opportu- 
nity to  revive  and  carry  on  that  horrid  Defign,  in  the 
Succefs  whereof  they  had  been  fo  difappointed  ;  for 
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HisLordmip  faid,  the  Cafe  was  Hiortly  this.  "The 
Defendant,  [William  1  Bernard™]  undertakes  to  remove 
Goods  from  one  Cellar  to  another,  and  there  lay  them 
down  fafely,  and  he  managed  them  fo  negligently, 
that  for  want  of  Care  in  him  fome  of  the  Goods  were 
fpoiled.  Upon  not  guilty  pleaded,  there  has  been  a 
Verdict  for  the  Plaintiff  [John  1  Coggs]  and  that  upon 
full  Evidence,  the  Caufe  being  tried  before  me  at 
Guildhall.  There  has  been  a  Motion  in  Arrefl  of 
Judgment,  that  the  Declaration  is  infufficient,  becaufe 
the  Defendant  is  neither  laid  to  be  a  common  Porter, 
nor  that  he  is  to  have  any  Reward  for  his  Labour.  So 
that  the  Defendant  is  chargeable  by  his  Trade,  and  a 
private  Perfon  cannot  be  charged  in  an  Action  without 
a  Reward. 

I  have  had  a  great  Confideration  of  this  Cafe,  and 
becaufe  fome  of  the  Books  make  the  Action  lie  upon 
the  Reward,  and  fome  upon  the  Promife,  at  firfl  I 
made  a  great  Queftion,  whether  this  Declaration  was 
good.  But  upon  Confideration,  as  this  Declaration  is, 
I  think  the  Action  will  well  lie.  In  order  to  fhew  the 
Grounds,  upon  which  a  Man  fhall  be  charged  with 
Goods  put  into  his  Cuitody,  I  muft  fhew  the  feveral 
Sorts  of  Bailments.  And  there  are  fix  Sorts  of  Bail- 
ments, i  he  htft  Sort  of  Bailment  is,  a  bare  naked 
Bailment  of  Goods,  delivered  by  one  Man  to  another, 
to  keep  for  the  Ufe  of  the  Bailor ;  and  this  I  call  a  De- 
fofitum,  and  it  is  that  Sort  of  Bailment  which  is  men- 
tioned in  Southccte's  Cafe.  The  fecond  Sort  is,  when 
Goods  or  Chattels  that  are  ufefuf,  are  lent  to  a  Friend 
gratis^  to  be  ufed  by  him,  and  this  is  called  commoda- 
tnmr  becaufe  the  Thing  is  to  be  reftored  in  Specie.  The 
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third  Sort  is,  when  Goods  are  left  with  the  Bailee  to  be 
ufed  by  bim  for  Hire  :  This  is  called  Locatio  et  Conduc- 
tion and  the  Lender  is  called  Locator,  and  the  Borrower 
Conductor,  The  fourth  Sort  is,  when  Goods  or  Chat-' 
tels  are  delivered  to  another  as  a  Pawn,  to  be  a  Secu- 
rity to  him  for  Money  borrowed  of  him  by  the  Bailor : 
And  this  is  called  in  Latin,  Vadium,  and  in  Engli/h^  2i 
Pawn  or  a  Pledge.  The  fifth  Sort  is,  when  Goods  or 
Chattels  are  delivered  to  be  carried,  or  fomething  is  to 
be  done  about  them  for  a  Reward  to  be  paid  by  the 
Perfon  who  delivers  them  to  the  Bailee,  who  is  to  do 
the  Thing  about  them.  The  fixth  Sort  is,  when  there 
is  a  Delivery  of  Goods  or  Chattels  to  fomebody,  whq 
is  to  carry  them,  or  do  fomething  about  them  gratis^ 
without  any  Reward  for  fuch  his  Work  or  Carriage, 
which  is  this  prefent  Cafe.  I  mention  thefe  Things, 
not  fo  much  that  they  are  all  of  them  fo  neceffary,  m 
order  to  maintain  the  Proportion  which  is  to  be  proved, 
as  to  clear  the  Reafon  of  the  Obligation,  which  is  upon 
Perfons  in  Cafes  of  Truft. 

As  to  the  firft  Sort,  where  a  Man  takes  Goods  in 
his  Cuftody  to  keep  for  the  Ufe  of  the  Bailor,  I  mail 
confider,  for  what  Things  fuch  a  Bailee  is  anfwerable. 
He  is  not  anfwerable,  if  they  are  ftolen  without  any 
Fault  in  him.  Neither  will  a  common  Neglect  make 
him  chargeable,  but  he  mult  be  guilty  of  fome  grofs 
Neglect.  There  is,  I  confefs,  a  great  Authority  a- 
gainft  me,  where  it  is  held,  that  a  general  Delivery 
will  charge  the  Bailee  to  anfvver  lor  the  Goods  if  they 
are  ftolen,  unlefs  the  Goods  are  fpecially  accepted,  to 
keep  them  only  as  you  will  keep  your  own.  But  my 
Lord  Coke  has  improved  the  Cafe  in  his  Report  of  it, 
for  he  will  have  it,  that  there  is  no  Difference  between 
a  fpecial  Acceptance  to  keep  fafely,  and  an  Accep- 
tance generally  to  keep.  But  there  is  no  Reafon  nor 
Juftice  in  fuch  a  Cafe  of  a  general  Bailment,  and  where 
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the  Bailee  is  not  to  have  any  Reward,  but  keeps  the 
Goods  merely  for  the  Ufc  of  the  Bailor,  to  charge  hiai 
without  fbme  Default  in  him.  For  if  he  keeps  the 
Goods  in  fuch  a  Cafe  with  an  ordinary  Care,  he  has 
performed  the  Truft  repofed  in  him.  But  according 
to  this  Doctrine,  the  Bailee  muft  anfwer  for  the 
Wrongs  of  other  People,  which  he  is  not,  nor  cannot 
be,  fufficiently  armed  againft.  If  the  Law  be  fo,  there 
muft  be  fome  juft  and  honeft  Reafon  for  it,  or  elfe 
ibme  univerfa!  fettled  Rule  of  Law,  upon  which  it  is 
grounded  ;  and  therefore  it  is  incumbent  upon  them, 
that  advance  this  Doclrine,  to  fhew  an  undifturbed 
Rule  and  Practice  of  the  Law  according  to  this  Pofi- 
tion.  But  to  fhew  that  the  Tenor  of  the  Law  was  al- 
ways otherwife,  I  mall  give  an  Hiftoty  of  the  Authori- 
ties in  the  Books  in  this  Matter,  and  by  them  fhew, 
that  there  never  was  any  fuch  Refolution  given  before 
Southcote\  Cafe.  The  29  Aff,  28.  is  the  firft  Cafe  in 
the  Books  upon  that  Learning,  and  there  the  Opinion 
is,  that  the  Bailee  is  not  chargeable,  if  the  Goods  are 
Stole:  As  for  8  Edw.  2.  Filz.  detinue,  59.  where 
Goods  were  locked  in  a  Cheft,  and  left  with  the  Bailee, 
and  the  Owner  took  away  the  Key,  and  the  Goods 
were  ftolen,  and  it  was  held  that  the  Bailee  mould  not 
anfwer  for  the  Goods.  That  Cafe  they  fay  differs, 
becaufe  the  Bailor  did  not  truft  the  Bailee  with  them. 
But  I  cannot  fee  the  Reafon  of  that  Difference,  nor  why 
the  Bailee  mould  not  be  charged  with  Goods  in  a  Cheft, 
as  well  as  with  Goods  out  of  a  Cheft.  For  the  Bailee 
has  as  little  Power  over  them,  when  they  are  out  of  a 
Cheft,  as  to  any  Benefit  he  might  have  by  them,  as 
when  they  are  in  a  Cheft  •,  and  he  has  as  great  a  Power 
to  defend  them  in  the  one  Cafe  as  in  the  other.  The 
Cafe  of  9  E.  4.  40  b.  was  but  a  Debate  at  Bar.  For 
Danby  was  but  a  Counfel  then,  though  he  had  been 
Chief  juftice  in  the  Beginning  of  Edw.  4.  yet  he  was 

re- 


(   63  ) 

removed  and  reftored  again  upon  the  Reftitution  of 
Hen.  6.  as  appears  by  Dugdale's  Chronica  Series.  So 
that  what  he  (aid  cannot  be  taken  to  be  any  Authority. 
For  he  fpoke  only  for  his  Client ;  and  Genney,  for  his 
Client,  laid  the  Contrary.    The  Cafe  in  3  Hen.  7.  4.' 
is  but  a  fudden  Opinion,  and  that  but  by  half  the 
Court,  and  yet  that  is  the  only  Ground  for  this  Opinion 
of  my  Lord  Coke,  which,  befides,  he  has  improved. 
But  the  Practice  has  been  always  at  Guildhall,  to  difal- 
low  that  to  be  a  fufficient  Evidence,  to  charge  the  Bai- 
lee, and  it  was  practifed  fo  before  my  Time,  all  Chief 
Juftice  Pembertons  Time,  and  ever  fince,  againft  the 
Opinion  of  that  Cafe.    When  I  read  Scutbcote's  Cafe 
heretofore,  I  was  not  fo  difcerning  as  my  Brother  Powys 
tells  us  he  was,  to  di fallow  that  Cafe  at  firft,  and  came 
not  to  be  of  this  Opinion,  till  I  had  well  confidered 
and  digefted  that  Matter.    Though  I  mud  confefs 
Reafon  is  ftrong  againft  the  Cafe,  to  charge  a  Man  for 
doing  fuch  a  friendly  Act  for  his  Friend,  but  fo  far  is 
the  Law  from  being  fo  unreafonable,  that  fuch  a  Bailee 
is  the  lead  chargeable  for  neglect  of  any,  for  if  he 
keeps  the  Goods  bailed  to  him,  but  as  he  keeps  his  own, 
though  he  keeps  his  own  but  negligently,  yet  he  is 
not  chargeable  for  them,  for  the  keeping  them  as  he 
keeps  his  own,  is  an  Argument  of  his  Honefty.  A 
fortiori,  he  fhall  not  be  charged,  where  they  are  ftolen 
without  any  Neglect  in  him.    Agreeable  to  this,  is 
Brafion,  Lib.  3.  Cap.  2.  99.  b.  J.  S.  apud  quern  Res 
deponitur,  Re  obligatur,  et  de  ed  Re,  quam  accepit,  refti- 
tuenda  tenetur,  et  etiam  ad  id,  ft  quid  in  Re  depofitd  Dolo 
commiferit   Culpa  autem  Nomine  non  tenetur,  fcilicet  De* 
Jidia  vel  Negligently,  quia  qui  negligent/.  Amico  Rem  cufto- 
diendam  tradit,  Jibi  ipji  et  propria  Fatuitati  hoc  debet  im* 
putare.    As  fuppofe  the  Bailee  is  an  idle,  carelefs, 
drunken  Fellow,  and  comes  home  drunk,  and  leaves 
all  his  Doors  open,  and  by  Reafon  thereof  the  Goods 
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happen  to  be  ftolen  with  his  own  yet  he  fhall  not  hi 
charged,  becaufe  it  is  the  Bailor's  own  Folly  to  truft 
fuch  an  idle  Fellow.  So  that  this  Soi  t  of  Bailee  is  the 
lead  refponfable  for  Neglects,  and  under  the  lead  Obli- 
gation of  any  one,  being  bound  to  no  other  Care  of 
the  bailed  Goods,  than  he  takes  of  his  own.  This 
BraElon,  I  have  cited,  is,  I  confers,  an  old  Author, 
but  in  this,  his  Doclrine  is  agreeable  to  Reafon,  and 
to  what  the  Law  is  in  other  Countries.  The  Civil  Law 
is  fo,  as  you  have  it  in  Juftinians  Inft.  Lib.  3.  Tit. 
15.  There  the  Law  goes  farther,  for  there  it  is  faid, 
ex  eo  fob  tenetur,  fi  quid  Do!o  commiferit :  Culp<e  autem 
Nomine,  id  eft,  Defidice  ac  Negligent  i^e,  non,  tenetur.  It- 
aque  fe  citrus  eft  qui  par  urn  diligent  er  cuftoditam  Rem  Fur  to 
amiferit,  quia  qui  negligenti  Amico  rem  cuftodiendam  tradit, 
non  ei,  fed  Ju<e  Facilitati  id  imputare  debet.  So  that  a 
Bailee  is  not  chargeable  without  an  apparent  grofs  Neg- 
lect. And  if  there  is  fuch  a  grofs  Neglect,  it  is  look- 
ed upon  as  an  Evidence  of  Fraud.  Nay,  fuppofe  the 
Bailee  undertakes  fafely  and  fecurely  to  keep  the  Goods, 
in  exprefs  Words,  yet  even  that  won't  charge  him  with 
all  Sort  of  Neglects.  For  if  fuch  a  Promife  were  put 
into  Writing,  it  would  not  charge  fo  far,  even  then. 
A  Covenant,  that  a  Covenantee  [hall  have,  occupy,  and 
enjoy  certain  Lands,  does  not  bind  againft  the  Acts  of 
wrong  doers.  So  upon  a  Promife  for  quiet  Enjoyment. 
And  if  a  Promife  will  not  charge  a  Man  againft  wrong 
doers,  when  put  in  Writing,  it  is  hard  it  mould  do  it 
more  fo,  when  fpoken.  JDocl.  £5?  Stud.  1 30.  is  in 
Point,  that  though  a  Bailee  do  promife  to  redeliver 
Goods  fafely,  yet  if  he  have  nothing  for  the  keeping 
of  them,  he  will  not  be  anfwerable  for  the  Ads  of  a 
wrong  doer.  So  that  there  is  neither  fufficient  Rea- 
fon nor  Authority  to  fupport  the  Opinion  in  Southcote's 
Cafe  ;  if  the  Bailee  be  guilty  of  grofs  Negligence,  he 
will  be  chargeable,  but  not  for  any  ordinary  Neglect. 
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As  to  the  fecond  Sort  of  Bailment,  viz.  cvmmoda*m$\ 
or  lending  gratis^  the  Borrower  is  bound  to  the  ttricteft 
Care  and  Diligence,  to  keep  the  Goods,  fo  as  to  re- 
ilore  them  back  again  to  the  Lender,  becaufe  the  Bai- 
lee has  a  Benefit  by  the  Ufe  of  them,  fo  as  if  the  Bailee 
be  guilty  of  the  leaft  Neglect,  he  will  be  anfwerable ; 
as  if  a  Man  mould  lend  another  an  Horfe,  to  go  Weft- 
ward,  or  for  a  Month;  if  the  Bailee  go  Northward; 
or  keep  the  Horfe  above  a  Month,  if  any  Accident 
happen  to  the  Horfe  in  the  Northern  Journey,  or  af- 
ter the  Expiration  of  the  Month,  the  Bailee  will  be 
chargeable  \  beeaufe  he  has  made  Ufe  of  the  Horfe 
contrary  to  the  Truft  he  was  lent  to  him  under,  and 
it  may  be,  if  the  Horfe  had  been  ufed  no  other-wife 
than  he  was  lent,  that  Accident  would  not  have  be- 
fallen him.  This  is  mentioned  in  Brakton,  ubifupra: 
His  Words  are,  Is  autem  cut  Res  aliqua  utenda  datur,  Re 
obligatur,  qua  cbmmodata  eft,  fed  magna  Differentia  ft 
inter  mutuum  et  commo datum  \  quia  is  qui  Bern  mutuam 
accepit,  ad  ipfam  reftituendam  tenetur,  vel  ejus  Pretium^ 
fi  forte  Incendio.  Ruind?  Naufragio^  aut  Latronum  vel  Ho- 
ftium  Incuriu,  conjumyta  fuerit^  vel  deperdita,  fubtraffias 
vel  ablata.  Et  qui  Rem  utendam  acceptt,  non  fufficzt  ad 
Ret  Cuftodiam^  quod  talem  Diligentiam  adhiueat,  qualem 
fuis  Relit*  proprtis  adhibtre  Jo/el,  Ji  alius  e<  m  diligentius 
potutt  cuftcdire  •,  ad  Vim  autem  majorem,  vel  Calus  fortui- 
tos  non  tenetur  quis,  mfi  Cut  a  fuu  intervener  it  Ut  fi  Rem 
£bi  commodatam  domi^fecum  detulerii  cum  peregre  profetlus 
fuerit,  non  eft  Dubium  quin  ad  Ret  Reftttutionm  leneatur. 
I  cite  this  Author,  though  I  conn  fs  he  is  an  old  one, 
his  Opinion  is  real:  nable,  and  very  much  to  my  pre- 
fent  Purpofe.  and  there  is  no  Authority  in  the  Law 
to  the  contrary.  Bur  if  the  Bailee  put  this  Horfe  m 
his  Stable,  an  )  he  w.  re  ftolen,  horn  thence*  the  Bailee 
{hail  not  br  anfwerable  for  nirri,  but  if  he,  or  his  Sef- 
Vd  its  leave  the  Houie  or  Stable  Doors  open,  and  the 
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Thieves  take  the  Opportunity  of  that,  and  fteal  the 
Horfe,  he  will  be  chargeable,  becaufe  the  Neglect 
gave  the  Thieves  the  Occafion  to  fteal  the  Horfe. 
BraElon  fays,  the  Bailee  mult  ufe  the  utmoft  Care,  but 
yet  he  fhall  not  be  chargeable,  where  there  is  fuch  a 
Force  as  he  cannot  refill. 

As  to  the  third  Sort  of  Bailment,  fcilicet  Locatio,  or 
lending  for  Hire,  in  this  Cafe  the  Bailee  is  alfo  bound 
to  take  the  utmoft  Care,  and  to  return  the  Goods, 
when  the  Time  of  the  Hiring  isexfpired.  And  here 
again,  I  muft  recur  to  my  old  Author,  Fol.  62.  b. 
Qui  pro  Ufu  Vefiimentorum,  Aurivel  Argentic  vel  alterius 
Omamenti,  vel  Jumenti,  Mercedem  dederit  vel  promiferit, 
talis  ab  eo  defideratur  Cuftodia,  quaiem  diligent ijfimus  Pa- 
terfamilias puis  Rebus  adhibet,  quam  fi  prxftiterit^  et 
Rem  aliquo  Cafu  ami  ferity  ad  Rem  reftituendam  non  tenebi- 
titr.  Nec  Jujpcit  aiiquam  talem  Diligent iam  adhiberey 
quaiem  fuis  Rebus  propriis  adhi beret ,  nifi  talem  adhibue- 
rii,  de  qua  fuperius  dictum  eft.  From  whence  it  ap- 
pears, that  if  Goods  are  let  out  for  a  Reward,  the 
Hirer  is  bound  to  the  utmoft  Diligence,  fuch  as  the 
moft  diligent  Father  of  a  Family  ufes  and  if  he  ufes 
that,  he  fhall  be  difcharged.  But  every  Man,  how 
diligent  foever  he  be,  being  liable  to  the  Accident  of 
Robbers,  though  a  diligent  Man  is  not  fo  liable  as  a 
carelefs  Man,  the  Bailee  fhall  not  be  anfwerable  in  this 
Cafr,  if  the  Goods  are  ftolen. 

As  to  the  fourth  Sort  of  Bailment,  viz.  Vadium,  or 
a  Pawn,  in  this  I  fhall  confider  two  Things,  mil,  what 
Property  the  Pawnee  has  in  the  Pawn  or  Pledge,  and 
fecondly,  for  what  Neglects  he  fhall  make  Satisfac- 
tion. As  to  the  nrft,  he  has  a  fpecial  Property,  for 
the  Pawn  is  a  Security  for  the  Pawnee,  that  he  fhall  be 
repaid  his  Debt,  and  to  compel  the  Pawnor  to  pay 
him.  But  if  the  Pawn  be  fuch  as  it  will  be  the  worfe 
for  ufing,  the  Pawnee  cannot  ufe  it,  as  Cloaths,  &c. 
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but  if  it  be  fuch,  as  will  be  never  the  worfe,  as  if  Jewels 
for  the  Purpofe  were  pawned  to  a  Lady,  fhe  might 
life  them.    But  then  fhe  muft  do  it  at  her  Peril,  for 
whereas,  if  me  keeps  them  locked  up  in  her  Cabinet, 
if  her  Cabinet  mould  be  broke  open,  and  the  Jewels 
taken  from  thence,  fhe  would  be  excufed ;  if  fhe  wears 
them  abroad,  and  is  there  robbed  of  them,  me  will 
be  anfwerable.    Arid  the  Reafon  is*  becau.fr  the  Pawn 
is  in  the  Nature  of  a  1>  pofit*  and  as  fuch  is  not  liable 
to  be  ufed.    And  to  this  Effect  is  Ozv.  123.    But  if 
the  Pawn  be  of  fuch  a  Nature,  as  the  Pawnee  is  at  any 
Charge  about  the  Thing  pawned,  to  maintain  it,  as 
an  Horfe,  Cow,  &c.  then  the  Pawnee  may  ufe  the 
Horfe  in  a  reafonable  Manner,  or  Milk  the  Cow,  &c. 
in  Recompence  for  the  Melt.  As  to  the  fecond  Point, 
Bratlon  99.  b.  gives  you  tiie  Anfwer.    Creditor,  qui 
Pignus  accepit,  Re  obligaiur,  et  ad  ilium  reftituendam  tene- 
tur  \  et  cum  bujufmodi  Res  in  Pignus  data  fit  utriufque 
gratia,  fcilicet  Debitor  is,  quo  magis  ei  Pecun.a  credere iur? 
et  Crcditoris,  quo  magis  ei  in  into  fit  creditum,  Jufficit  ad 
ejus  Rei  Cuftodiam  Diligentiam  ex  ad  am  adhibere,  quam  fi 
praftiterit,  et  Rem  Cafu  amiferit,  fecurus  ejje  poj/it,  net 
impedietur  creditum  petere.    in  Effect*  if  a  Creditor 
takes  a  Pawn,  he  is  bound  to  re  (lore  it  upon  the  Pay- 
ment of  the  Debt;  but  yet  it  is  fufficient,  if  the  Paw-' 
nee  ufe  true  Diligence,  and  he  will  be  indemnified  in 
fo  doing,  and  notwithstanding  the  Lofs,  yet  he  mall 
refort  to  the  Pawnor  for  his  Debt.    Agreeable  to  this 
is  29  AJf.  28.  and  Sou.hcoies  Cafe.    But,  indeed*  the 
Reafon  given  in  Soutbctite's  Cafe  is,  becaufe  the  Pawnee 
has  a  fpecial  Property  in  the  Pawn.    But  that  is  not 
the  Reafon  of  the  Cafe    and  there  is  another  Reafon 
given  for  it  in  the  Book  of  Amze,  which  is,  indeed^ 
the  true  Rtafrn  of  all  thefe  Cafes,  that  the  Law  re- 
quires nothing  extraordinary  of  the  Pawnee,  but  only 
that  he  mall  ufe  an  ordinary  Care  for  reitoring  the 
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Gooes.  But,  indeed,  if  the  Money  for  which  the 
Goods  were  pawned,  be  tendered  to  the  Pawnee  be- 
fore they  are  loll,  then  the  Pawnee  lhall  be  anfwerable 
for  the  m  becaufe  the  Pawnee,  by  detaining  them  af- 
ter the  Tender  of  the  Money,  is  a  wrong  doer,  and  it 
is  a  wrongful  Detainer  of  the  Goods,  and  the  ipecial 
Property  of  the  Pawnee  is  determined.  And  a  Man 
that  keeps  Goods  by  W rong,  muft  be  anfwerable  for 
them  at  all  Events,  for  the  detaining  of  them  by  him, 
is  the  Reaibn  of  the  Lofs.  Upon  the  fame  Difference, 
as  the  I  .aw  is,  in  Relation  to  Pawns,  it  will  be  found 
to  (land  in  Relation  to  Goods  found 

As  to  the  fifth  Sort  of  Bailment,  viz.  a  Delivery  to 
carry,  or  otherwife  manage,  for  a  Reward  to  be  paid 
to  the  Bailee,  thofe  Cafes  are  of  two  Sorts  either 
a  Delivery  to  one  that  exercifes  a  public  Employment, 
or  a  Delivery  to  a  private  Perfon.  Firft,  if  it  be  to  a 
Perfon  of  the  firft  Sort,  and  he  is  to  have  a  Reward,  he 
is  bound  to  anfwer  for  the  Goods  at  all  Events.  And 
this  is  the  Cafe  of  the  common  Carrier,  common  Hoy- 
man,  Matter  of  a  Ship,  &c.  which  Cafe  of  a  Matter 
of  a  Ship  was  firft  adjudged  26  Car.  2.  in  the  Cafe  of 
Mors  and  Slew.  The  Law  charges  this  Perfon  thus 
intrufted,  to  carry  Goods,  againft  all  Events,  but 
Acts  of  God,  and  of  the  Enemies  of  the  King.  For 
though  the  Force  be  never  fo  great,  as  if  an  irrefiftible 
Mult  tude  of  People  fhould  rob  him,  neverthelefs  he 
is  chargeable.  And  this  is  a  politic  Eftablifhment, 
contrived  by  the  Policy  of  the  Law,  for  the  Safety  of 
all  Perfons,  the  Neceffity  of  whofe  Affairs  oblige  them 
to  truft  thefe  Sort  of  Perfons,  that  they  may  be  fafe  in 
their  Ways  of  Dealing  •,  for  elfe  thefe  Carriers  might 
have  an  Opportunity  of  undoing  all  Perfons  that  had 
any  Dealings  with  them,  by  combining  with  Thieves, 
&c.  and  yet  doing  it  in  fueh  a  clandeltine  Manner,  as 
would  not  be  poiiible  to  be  difcovered.    And  this  is 
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the  Reafon  the  Law  is  founded  upon  in  that  Point. 
The  fecond  Sort  are  Bailies,  Factors,  and  fuch  like. 
And  though  a  Bailee  is  to  have  a  Reward  for  his  Ma- 
nagement, yet  he  is  only  to  do  the  belt  he  can.  And 
if  he  be  robbed,  &c.  it  is  a  good  Account.  And  the 
Reafon  of  his  being  a  Servant  is  not  the  Thing  ;  for 
he  is  at  a  Diftance  from  his  Mailer,  and  acts  at  Dis- 
cretion, receiving  Rents  and  felling  Corn,  &c.  and 
yet  if  he  receives  his  Matter's  Money,  and  keeps  it 
locked  up  with  a  reafonable  Care,  he  mall  nor  be  an- 
fwerable  for  it,  though  it  be  ftolen.  But  yet  this  Ser- 
vant is  not  a  domeftic  Servant,  nor  under  his  Mafter's 
immediate  Care.  But  the  true  Reafon  of  the  Cafe  is, 
it  would  be  unreafonable  to  charge  him  with  a  Trufb, 
farther  than  the  Nature  of  the  Thing  puts  it  in  his 
Power  to  perform.  But  it  is  allowed  in  the  other 
Cafes,  by  Reafon  of  the  NecefHty  of  the  Thing.  The 
fame  Law  of  a  Factor. 

As  to  the  fixth  Sort  of  Bailment,  it  is  to  be  taken, 
that  the  Bailee  is  to  have  no  Reward  for  his  Pains,  but 
yet,  that  by  his  ill  Management,  the  Goods  are  fpoiled. 
Secondly,  it  is  to  be  underftood,  that  there  was  a  Neg- 
lect in  the  Management.  But  thirdly,  if  it  had  ap- 
peared, that  the  Mifchicf  happened  by  any  Perfon, 
that  met  the  Cart  in  the  Way,  the  Bailee  had  not  been 
chargeable.  As  if  a  drunken  Man  had  come  by  in  the 
Streets,  and  had  pierced  the  Cafk  of  Brandy ;  in  this 
Cafe  the  Defendant  had  not  been  anfwerable  for  it, 
becaufe  he  was  to  have  nothing  for  his  Pains.  Then 
the  Bailee  having  undertaken  to  manage  the  Goods, 
and  having  managed  them  ill.  and  fo  by  his  Neglect  a 
Damage  has  happened  to  the  Bailor,  which  is  the  Cafe 
in  Queftion,  what  will  you  call  this  ?  In  Brablon,  Lib. 
3.  100.  it  is  called  Mandatum.  It  is  an  Obligation 
which  arifes  ex  Mandate.  It  is  what  we  call  in  Englifh 
an  acting  byCommifiion  for  another  gratis^  and  in  the 
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executing  his  Commiffion  behaves  himfelf  negligently^ 
he  is  anfwerable.  Vinmus  in  his  Commentaries  upon 
Juftinian,  Lib.  3.  Tit.  27.  684.  defines  Mandaium  to 
be,  ContratluS)  quo  aliquid  gratuito  gerendum  committi- 
fur  et  accipitur.  This  undertaking  obliges  the  Under- 
taker to  a  diligent  Management.  Braclon,  ubi  fupra, 
fays,  contrahilur  etiam  Obligatio  non  folum  Scrip  to  et  Ver- 
bis, fed  et  Confenfu.  ficut  in  Contraclibus  bona  Fidei  ut  in, 
Emptionibus,  Vendilicnibus,  Locationibus,  Conduttionibus, 
Societatibus,  et  Niandatis.  I  do  not  fit  d  this  Word  in 
any  other  Author  of  our  Law,  befides,  in  this  Place, 
in  Bration,  which  is  a  full  Authority,  if  it  be  not 
thought  too  old.  But  it  is  fupported  by  good  Reafon 
and  Authority. 

The  Reafons  are  firft,  becaufe  in  fuch  a  Cafe,  3 
Neglect  is  a  Deceit  to  the  Bailor.  For  when  he  in- 
trufis  the  Bailee  upon  his  undertaking  to  be  careful,  he 
has  put  a  Fraud  upon  the  Plaintiff  by  being  negligent, 
his  Pretence  of  Care  being  the  Perfuafion  that  induced 
the  Plaintiff  to  trufl  him.  And  a  Breach  of  a  Trull 
undertaken  voluntarily  will  be  a  good  Ground  for  an 
Action.  Rol.  Abr.  10.  2  Hen.  7.  11.  a  ftrong  l.afe 
to  this  Matter.  There  the  Cafe  was  an  Action  againft 
a  Man,  who  had  undertaken  to  keep  an  hundred  Sheep, 
for  letting  them  be  drowned  by  his  Default.  And 
there  the  Reafon  of  the  Judgment  is  given,  becaufe 
when  the  Party  has  taken  upon  him  to  keep  the  Sheep? 
and  after  fuffers  them  to  perifh  in  his  Default ;  in  as 
much  as  he  has  taken  and  executed  his  Bargain,  and 
has  them  in  his  Cuftody,  if  after  he  does  not  look  to 
them,  an  Action  lies.  For  here  is  his  own  Act,  viz. 
his  Agreement  and  Promife,  and  that  after  broke  of 
his  Side,  that  mail  give  a  fufficient  Caufe  of  Action. 

But  fecondiy,  it  is  objected,  that  there  is  no  Confi- 
deration  to  ground  this  Promife  upon,  and  therefore 
the  Undertaking  is  but  nudum  Paftum.    But  to  tins  I 
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anfwer,  that  the  Owners  trufting  him  with  the  Goods, 
is  a  fuffrcient  Con  fide  rat  ion  to  oblige  him  to  a  cartful 
Management.  Indeed,  if  the  Agreement  had  been 
executory,  to  carry  thefe  Brandies  from  one  Place  to 
the  other  fuch  a  Day,  the  Defendant  had  not  been 
bound  to  carry  them.  Hut  this  is  a  different  Cafe,  for 
Affumpfit  does  not  only  figmfy  a  future  Agreement 
but  in  fuch  a  Cafe  as  this,  it  figmfies  an  actual  Entry 
upon  the  Thing,  and  taking  the  Truft  upon  himfelf. 
And  if  a  Man  will  do  that,  and  mifcarries  in  the  Per- 
formance of  his  Truft,  an  Action  will  lie  againft  him 
For  that,  though  nobody  could  have  compelled  him  to 
do  the  Thing.  The  19  Hen.  6.  49.  and  the  other 
Cafes  cited  by  my  Brothers,  mew  that  this  is  the  Diffe- 
rence, But  in  the  11  Hen.  4.  33.  this  Difference  is 
clearly  put,  and  that  is  the  only  Cafe  concerning  this 
Matter,  which  has  not  been  cited  by  my  Brothers. 
There  the  Action  was  brought  a  gain  ft  a  Carpenter,  lor 
that  he  had  undertaken  to  build  the  Plaintiff  an  Houfe 
within  fuch  a  Time,  and  had  not  done  it,  and  it  was 
adjudged  the  Action  would  not  lie.  But  there  the 
Queftion  is  put  to  the  Court,  what  if  he  had  built  the 
Houfe  unfkilfully,  and  it  is  agreed  in  that  Cafe  an  Ac- 
tion would  have  lain.  There  has  been  a  Queftion 
made,  if  I  deliver  Goods  to  A,  and  in  Confideration 
thereof  he  promifes  to  redeliver  them,  if  an  Action  will 
lie  for  not  redelivering  them,  and  in  Teh.  4.  Judg- 
ment was  given,  that  the  Action  would  lie,  but  that 
Judgment  was  afterwards  reverfed,  and  according  to 
that  Reverfal,  there  was  Judgment  afterwards  entered 
for  the  Defendant  in  the  like  Cafe.  Teh  128.  But 
thofe  Cafes  were  grumbled  at,  and  the  Reverlal  of  that 
Judgment  in  Teh.  4.  was  faid,  by  the  Judges,  to  he 
a  bad  Refolution,  and  the  contrary  to  that  Reverfal 
was  afterwards  moft  folemnly  adjudged  in  Cro.  Jac. 
667,  Tr.  21  Jac.  1.  in  the  Kings-Bench^  and  that 
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Judgment  affirmed  upon  a  Writ  of  Error.  And  yet 
the  re  is  no  Benefit  to  the  Defendant,  nor  no  Confider- 
ation  in  that  Cafe,  but  the  having  the  Money  in  his 
PofTeffion,  and  being  truited  with  it,  and  yet  this  is 
held  to  be  a  good  Consideration.  And  fo  a  bare  being 
miffed  wjth  another  Man's  Goods,  mufl  be  taken  to 
be  a  fufficient  Confideration,  if  the  Bailee  once  enter 
upon  theTruft,  and  take  the  Goods  into  his  Pofleffion. 
The  Declaration  in  the  C  afe  of  Mors  and  Slew,  was 
drawn  by  the  greateft  Drawer  in  E  ngland  in  that  Time, 
and  in  that  Declaration,  as  it  was  always  in  all  fuch 
Cafes,  it  was  thought  moft  prudent  to  put  in,  that  a 
Reward  was  to  be  paid  for  the  Carriage,  and  fo  it  has 
been  ufual  to  put  it  in  the  Writ,  where  the  ^uit  is  by 
Original.  I  have  faid  thus  much  in  this  Cafe,  becaufe  it 
is  of  great  Conf  quence,  that  the  Law  fhould  be  fettled 
in  this  Point.  But  I  do  not  know  whether  I  may  have 
fettled  it,  or  may  not  rather  have  unfettled  it.  But 
however  that  happen,  I  have  ftirred  thefe  Points, 
which  wifer  Heads  in  Time  may  fettle.  And  Judg- 
ment was  given  for  the  Plaintiff,  with  the  Concur- 
rence of  the  other  three  3  Judges. 

b  There  had  been  great  Complaints  long  made,  and 
which  had  encreafed  much  within  thefe  few  Years,  of 
great  Partiality  and  Injuftice  in  the  Elections  of  Parlia- 
ment Men,  both  by  Sheriffs  in  Counties,  and  by  the 
returning  Officers  in  Boroughs.  In  Aylejbury,  the  Re- 
turn was  made  by  four  Conlfables,  and  it  was  believed, 
that  they  made  a  Bargain  with  fomeof  the  Candidates, 
and  then  managed  the  Matter,  fo  as  to  be  fure,  that 
the  Majority  fhould  be  for  the  Perfon,  to  whom  they 
had  engaged  themfelyes  •,  they  canvaffed  about  the 
Town,  to  know  how  the  Votes  were  fet,  and  they  re- 
iblved  to  find  fame  Pretence  for  difabling  thofe,  who 
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were  engaged  to  vote  for  other  Perfons  than  their 
Friends,  that  they  might  be  fure  to  have  the  Majority 
in  their  own  Hands.  And  when  this  Matter  came  to 
be  examined  by  the  Houfe  of  Commons,  they  gave  the 
Election  always  for  him  who  was  reckoned  of  the  Party 
of  the  Majority,  in  a  Manner  fo  barefaced,  that  they 
were  fcarce  out  of  Countenance,  when  they  were  char- 
ged for  Injuftice  in  judging  of  Elections.  It  was  not 
eafy  to  find  a  Remedy,  to  fuch  a  crying  Abufe,  of 
which  all  Sides  in  their  Turns,  -  as  they  happened  to  be 
deprelled,  had  made  great  Complaints ;  but  when 
they  came  to  be  the  Majority,  feemed  to  have  forgot 
all,  that  they  had  formerly  cried  out  on.  Some  few 
excufed  this,  on  the  Topic  of  Retaliation  ;  they  faid, 
they  dealt  with  others  as  they  had  dealt  with  them,  or 
their  Friends.  At  laft,  an  Action  was  brought  againft 
the  Conffables  of  Aylejbury,  at  the  Suit  of  one  Afhby% 
who  had  been  always  admitted  to  vote  in  former  Elec- 
tions, but  was  denied  it  in  the  laft  Election.  This  was 
tried  at  the  /ffizes,  and  it  was  found  there  by  the  Jury, 
that  the  Conftables  had  denied  him  a  Right,  of  which 
he  was  undoubtedly  in  PofTeffion,  fo  they  were  to  be 
caft  in  Damages  but  a  Motion  was  made  in  the 
Qiieetfs-  Bench,  in  Arreft  of  judgment,  fince  no  Action 
did  lie,  or  had  ever  been  brought  upon  that  Account. 
c  Powel,  4  Pmvis,  and  e  Gould,  were  of  Opinion,  that 
no  Hurt  was  done  the  Man  ;  that  the  judging  of  Elec- 
tions belong  to  the  Houfe  of  Commons  \  that  as  this  Ac- 
tion was  the  firfl  of  its  Kind,  fo  if  it  was  allowed,  it 
would  bring  on  an  Infinity  of  Suits,  and  put  all  the  Of- 
ficers, concerned  in  that  Matter,  upon  great  DifHcul- 
ties  :  Lord  Chief  Juftice  Holt9  though  alone,  yet  dif- 
fered from  the  Refh    His  Lordfhip  gave  his  Opinion 
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in  the  Following  excellent  Argument  ;  it  was  delivered 
(after  the  Cafe  having  for  the  Difficulty  been  ordered 
to  ltand  in  the  Paper,  and  argued  in  Trinity  Term, 
1702,  1  rfnnef)  in  Trinity  Term,  1703,  2  Anne. 

g  The  fingie  Queftion  in  this  Cafe  is,  whether,  if  a 
free  Burgefs  of  a  Corporation,  who  had  an  undoubted 
Right  to  give  his  Vote  in  the  Election  of  a  Burgefs  to 
ferve  in  Parliament  •,  be  refufed  and  hindered  to  give 
it  by  the  Officer,  an  Action  on  the  Cafe  will  lie  a- 
gainft  fuch  Officer  ?  I  am  of  Opinion,  that  Judgment 
ought  to  be  given  in  this  Cafe  for  the  Plaintiff.  My 
Brothers  differ  from  me  in  Opinion,  and  all  from  one 
anorher  in  the  Reafons  of  their  Opinion  ;  but  notwith- 
ftanding  their  Opinion,  I  think  the  Plaintiff  ought  to 
recover,  and  that  this  Action  is  well  maintainable, 
and  ought  to  lie.    My  Brother  Gould  thinks  no  Ac- 
tion will  lie  againft  the  Defendant,  becaufe,  as  he  fays, 
he  is  a  Judge  •,  my  Brother  Powis>  indeed  fays,  he  is 
no  Judge,  but  quafi  a  Judge  ;  but  my  Brother  Powel 
is  of  Opinion,  that  the  Defendant  neither  is  a  Judge, 
nor  any  thing  like  a  Judge,  and  that  is  true:  For  the 
Defendant  is  on!y  an  Officer  to  execute  the  Precept, 
i.  e.  only  to  gi,re  Notice  to  the  Electors  of  the  Time 
and  Place  of  Election,  and  to  affemble  them  together 
in  order  to  elect,  and  upon  the  Conclufion  to  cad  up 
the  Poll,  and  declare  which  Candidate  has  the  Majo- 
rity.   But  to  proceed,  I  will  clo  thefe  two  Things : 
Firft,  I  will  maintain,  that  the  Plaintiff  has  a  Right 
and  Privilege  to  give  his  Vote  :  Secondly,  in  Confe- 
quence  thereof,  that  if  he  be  hindered  in  the  Enjoy- 
rnent  or  Exercife  of  that  Right,  the  Law  gives  him 
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m  Action  againft  the  Difturber,  and  that  this  is  the 
proper  Action  given  by  the  Law. 

I  did  not  at  firfh  think  it  would  be  any  Difficulty,  to 
prove  that  the  Plaintiff  has  a  Right  to  vote,  nor  ne- 
ceffary  to  maintain  it,  but  from  what  my  Brothers  have 
faid  in  their  Arguments,  I  find  it  will  be  neceffary  to 
prove  it.  It  is  not  to  be  doubted,  but  that  the  Com- 
mons of  England  have  a  great  and  confiderable  Right 
in  the  Government,  and  a  Share  in  the  Legiflature, 
without  whom  no  Law  paffes ;  but  becaufe  of  their 
vaft  Numbers  this  Right  is  not  exercisable  by  them 
in  their  proper  Ferfons,  and  therefore  by  the  Confti- 
tution  of  England  it  has  been  directed,  that  it  fhould 
be  exercifed  by  Reprefentatives,  chofen  by  and  out  of 
themfelves,  who  have  the  whole  Right  of  all  the  Com- 
mons of  England  vefted  in  them  :  And  this  Reprefen- 
tation  is  exrrcifed  in  three  different  Qualities,  either  as 
Knights  of  Shires,  Citizens  of  Cities,  or  Burgeffes  of 
Boroughs  ;  and  thefe  are  the  Ferfons  qualified  to  repre- 
fent  all  the  Commons  of  E  gland.  The  Election  of 
Knights  belongs  to  the  Freeholders  of  the  Counties, 
and  it  is  an  original  Right  vefted  in  and  infeparable 
from  the  Freehold,  and  can  no  more  be  fevered  from 
their  Freehold,  than  their  Freehold  itfelf  can  be  taken 
away.  Before  the  Statute  of  8  H.  6.  Cap.  7.  any  Man 
that  had  a  Freehold,  though  never  fo  fmall,  had  a 
Right  of  Voting,  but  by  that  Statute,  the  Right  of 
Election  is  confined  to  fuch  Perfons  as  have  Lands  or 
Tenements  to  the  yearly  Value  of  forty  Shillings  at 
]eaft,  becaule,  as  the  Statute- fays,  of  the  Tumults  and 
pilbrders  which  happened  at  Elections,  by  the  excef- 
iive  and  outragious  Number  of  Electors  ;  but  ftill  the 
Right  of  Election  is  as  an  original  Right,  incident  to, 
grid  infeparable  from  the  Freehold.  As  for  Citizens 
anu  BurgefTes,  they  depend  on  the  fame  Right  as  the 
Knights  of  Shires,  and  differ  only  as  to  the  Tenure, 
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but  the  Right  and  Manner  of  their  Election  is  on  the 
fame  Foundation.  Now  Boroughs  are  of  two  Sorts  ; 
jfirft,  where  the  Electors  gave  their  Voices  by  Reafon 
of  their  Burgerfhip  ;  or,  iecondly,  by  Reafon  of  their 
being  Members  of  the  Corporation.  Littleton,  in  his 
Chapter  of  Tenure  in  Burgage  162.  Co.  Lit.  108.  k 
109.  fays,  Tenure  in  Burgage  is,  where  an  antient 
Borough  is,  of  the  which  the  King  is  Lord,  of  whom 
the  Tenants  hold  by  certain  Rent,  and  it  is  but  a  Te- 
nure in  Socage:  And  Seel.  164.  he  fays,  and  it  is  to 
wit,  that  the  antient  Towns  called  Boroughs,  be  the 
molt  antient  Towns  that  be  within  England,  and  are 
called  Boroughs,  becaufe  of  them  come  the  B urge (fes 
to  Parliament.  So  that  the  Tenure  of  Burgage  is  from 
the  Antiquity,  and  their  Tenure  in  Socage  is  the  Rea- 
fon of  their  Eftate,  and  the  Right  of  Election  is  an- 
nexed to  their  Eftate.  So  that  it  is  part  of  the  Con- 
ftitution  of  England,  than  thefe  Boroughs  fhall  elect; 
Members  to  ferve  in  Parliament,  whether  they  be  Bo- 
roughs corporate  or  not  corporate  ;  and  in  that  Cafe 
the  Right  of  Election  is  a  Privilege  annexed  to  the  Bur- 
gage Land,  and  is,  as  I  may  properly  call  it,  a  real 
Privilege.  But  the  fecond  Sort  is,  where  a  Corpora- 
tion is  created  by  Charter,  or  by  Prefcription,  and  the 
Members  of  the  Corporation  as  fuch  chufe  BurgefTes  to 
ferve  in  Parliament.  The  ntft  Sort  have  a  Right  of 
chufing  BurgefTes  as  a  real  Right,  but  here  in  this  lad 
Cafe  it  is  a  p.erfonal  Right,  and  not  a  real  one,  and  is 
exercifed  in  fuch  Manner  as  the  Charter  or  Cuftom  pre- 
fcribes  *,  and  the  Inheritance  of  this  Right,  or  the 
Right  of  Election  itfeif,  is  in  the  whole  Body  politic, 
but  the  Exercife  and  Enjoyment  of  this  Right  is  in 
the  particular  Members.  And  when  this  Right  of  E- 
Jection  is  granted  within  Time  of  Memory,  it  is  a 
Franchife  that  can  be  given  only  to  a  Corporation,  as 
is  refolved  by  all  Judges  againft  my  Lord  Hobart,  in 
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the  Cafe  of  Dungannon  in  Ireland,  12  Co.  120,  nil 
That  if  the  King  grant  to  the  Inhabitants  of  IJlington^ 
to  be  a  free  Borough,  and  that  the  Burgefles  of  the 
fame  Town  may  elect  two  Burgeffes  to  ferve  in  Par- 
liament, that  fuch  a  Grant  of  fuch  Privilege  to  Bur- 
gefles not  incorporated  is  void,  for  the  Inhabitants 
have  not  Capacity  to  take  an  Inheritance.  See  Hob. 
15.  The  principal  Cafe  there  was,  the  King  consti- 
tuted the  Town  of  Dungannon  to  be  a  free  Borough, 
and  that  the  Inhabitants  thereof  fhould  be  a  Body  po- 
litic and  corporate,  confuting  of  one  Provoft,  twelve 
free  Burgefies,  and  Commonalty,  and  by  the  fame 
Namt  might  fue  and  befued  ;  et  quod  ipfi  prxfati  Prts- 
ptfilii  et  liber i  Burgenfes  Burgi  predion,  et  Succejfores 
ful  in  perpetuum  habeant  plenam  Potefiaiem  et  Authorita- 
tern  eligendi,  mittendi,  et  retcrnandi  duos  difcretos  et  ido- 
neos  Fir os  ad  inferviendum,  et  attendendum  in  quolibet 
Parliamento,  in  ditto  Regno  nojiro  Hibernia  in  pofierum 
teuendo,  and  fo  proceeds  to  give  them  Power  to  treat, 
and  give  Voice  in  Parliament,  as  other  Burgefles  of 
any  other  antient  Borough,  either  in  Ireland  or  Eng- 
land, have  ufed  to  do,  and  upon  this  Grant  it  was  ad- 
judged by  ail  the  Judges  of  England,  that  this  Power 
to  elect  Burgefles  is  an  inheritance  of  which  the  Pro- 
voft and  Burgefles  were  not  capable,  for  that  it  ought 
to  be  veiled  in  the  intire  Corporation,  viz.  Provoft, 
Burgefles,  and  Commonalty,  and  that  therefore  the 
Law  in  this  Cafe  did  veil  that  Privilege  in  the 
whole  Corporation  in  Point  of  Intereft,  though  the 
Execution  of  it  was  committed  to  fome  Perfons,  Mem- 
bers of  the  fame  Corporation.  12  Co.  120,  121,  Hob. 
14,  15.  As  to  the  Manner  of  Election,  every  Bo- 
rough fuhfiiis  on  its  own  Foundation^  and  where  this 
Privilege  of  Election  is  ufed  by  particular  Perfons,  it 
is  a  particular  Right  veiled  in  every  particular  Man. 
for  if  we  confider  the  Matter,  it  will  appear-  that  the 
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particular  Members  and  Electors,  their  Perform,  their 
Eftates,  and  their  Liberties,  are  concerned  in  the 
Laws  that  are  made,  and  they  are  reprefented  as  par- 
ticular  Perfons,  and  not  quatenus  a  Body  politic ; 
therefore,  when  their  particular  Rights  and  Properties- 
are  to  be  bound  (which  are  much  more  valuable,  per- 
haps, than  thofe  of  the  Corporation)  by  the  Act  of  the 
Reprefentative,  he  ought  to  reprefent  the  private  Per- 
fons.  And  this  is  evident,  from  all  the  Writs,  which 
were  antiently  iffued  for  levying  the  Wages  of  the 
Knights  and  Burgefles  that  ferved  in  Parliament.  As 
46  Edw.  3.  Rot.  Pari.  Memb.  4.  in  dorfo.  For  when 
Wages  were  paid  to  the  Members,  they  were  not  af- 
feffed  upon  the  Corporation,  but  upon  the  Common- 
alty as  private  Perfons,  as  the  Writ  fhews,  which, 
indeed,  is  directed  to  the  Sheriff,  or  to  the  Mayor, 
6fr.  yet  the  Command  is,  quod  de  Contmunitate,  Civi- 
tatis,  vel  Burgi,  habere  facial  Miliiibus,  Civibus?  aut 
Burgenfibus?  10L  pro  Expenfis  fuis.  But  now  if  the 
Corporation  were  only  to  be  reprefented,  and  not  the 
particular  Members  of  it,  then  the  Corporation  only 
ought  to  be  at  the  Charge  •,  but  it  is  plain,  that  the 
particular  Members  are  at  the  Charge.  And  all  this  is 
no  new  Thing,  but  agreeable  to  Rtzfon  and  the  Rules 
of  Law,  that  a  Franchife  fhould  be  vetted  in  the  Cor- 
poration aggregate,  and  yet  the  Benefit  of  it  to  re- 
dound to  the  particular  Members,  and  to  be  enjoyed 
by  them  in  their  private  Capacity,  as  in  the  Cafe  of 
Waller  and  Hanger?  Mo.  832,  833,  where  the  King 
granted  to  the  Mayor  and  Citizens  of  London?  quod 
nulla  Prifagia  fuit  Joint  a  de  Vints  Civium  et  li'uerorum  Ho- 
mium  de  London.  And  there  it  was  refolved,  that  al- 
though the  Grant  be  to  the  Corporation,  yet  it  fhould 
not  enure  to  the  Body  politic  of  the  City,  but  to  trie 
particular  Perfons  of  the  Corporation,  who  mould 
have  the  Fruit  and  Execution  of  the  Grant  for  their 
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private  Wines,  and  it  fhoind  not  extend  to  the  WiheS 
belonging  to  the  Body  politic  and  fo  i<  the  conilant 
Experience  at  this  Day.  So  in  the  Cafe  of  MUIgt  and 
Spateman,  Saund.  343.  where  the  Corporation  of 
Derby  claim  common  by  Prefcription,  and  though 
the  Inheritance  of  the  Commons  be  in  the  Body  poli- 
tic, yet  the  particular  Members  enjoy  the  Fruit  and 
Benefit  of  it,  and  put  in  their  own  Cattle  to  feed  on 
the  Common,  and  not  the  Cattle  belonging  to  the 
Corporation  ;  but  that  is  not  indeed  our  Cafe.  But 
from  hence  it  appear?,  that  every  Man  that  is  to  give 
his  Vote  on  the  Election  of  Members  to  ferve  in  Par- 
liament, has  a  feveral  and  a  particular  Right  in  his  pri- 
vate Capacity,  as  a  Citizen  and  Burgefs.  And  furely 
it  cannot  be  laid,  that  this  is  fo  inconfiderabie  a  Right, 
as  to  apply  that  Maxim  to  it,  de  minimis  non  curat  Lex, 
A  right  that  a  Man  has  to  give  his  Vote  to  the  Elec- 
tion of  a  Perfon  to  reprefent  him  in  Parliament,  there 
to  concur  to  the  making  of  Eaws,  which  are  to  bind 
his  Liberty  and  Property,  is  a  mod  tranfcendent 
Thing,  and  of  an  high  Nature,  and  the  Law  takes 
Notice  of  it  as  fuch  in  diverfe  Statutes :  As  in  the  Sta- 
tute of  34  &  35  H.  8.  Cap.  13.  intituled  an  Act  for 
making  of  Knights  and  Burgeftes  within  the  County 
and  City  of  Chefter\  where  in  the  Preamble  it  is  faid, 
that  whereas  the  faid  County  Palatine  oiChefter  is,  and 
hath  been  always  hitherto  exempt,  excluded,  and  fe- 
parated  out,  and  from  the  King's  Courr,  by  Reafon 
whereof  the  faid  Inhabitants  have  hitherto  fultained 
manifold  Difherifons,  LoiTes,  and  Damages,  as  well 
in  their  Lands,  Goods,  and  Bodies,  as  in  the  good, 
civil,  and  politic  Governance,  and  Maintenance  of  the 
Common  Wealth  of  their  faid  County,  &c.  fo  that 
the  Opinion  of  the  Parliament  is,  that  the  Want  of 
this  Privilege  occafions  givat  Lofs  and  Damage.  And 
the  fame  farther  appears,  from  the  25  Car,  2.  Cap,  9. 
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an  Act  to  enable  the  County  Palatine  of  "Durham  to 
fend  Knights  and  Burgeffes  to  ferve  in  Parliament. 
Which  recites,  whereas  the  Inhabitants  of  the  County 
Palatine  of  Durham  have  not  hitherto  had  the  Liberty 
and  Privilege  of  electing  and  fending  any  Knights  ana 
Burgeffes  to  the  high  Court  of  Parliament,  &c.  The 
Right  of  voting  at  the  Election  or  Burgeffes,  is  a 
Thing  of  the  hjgheft  Importance,  and  fo  great  a  Pri- 
vilege, that  it  is  a  great  Injury  to  deprive  the  Plaintiff 
of  it.  Thefe  Reafons  have  fatisfied  me  as  to  the  firlt 
Point. 

If  the  Plaintiff  has  a  Right,  he  muft  of  Nccefilty 
have  a  Means  to  vindicate  and  maintain  it,  and  a  Re- 
medy if  he  is  injured  in  the  Exercife  or  Enjoyment  of 
it ;  and,  indeed,  it  is  a  vain  Thing  to  imagine  a  Right 
without  a  Remedy  ;  for  want  of  Right,  and  want  of 
Remedy,  aie  reciprocal.  As  if  a  Furchafer  of  an  Ad- 
vowfon  in  Fee-fimp!e,  before  any  Prefentmcnt,  fuffcr 
an  Ufurpation,  and  fix  Months  to  pafs  without  bring- 
ing  his  quare  impedit,  he  has  loft  his  Right  to  the  Ad- 
vowfon,  becaufe  he  has  loft  his  quare  impedit,  which 
was  his  only  Remedy  for  he  could  not  maintain  a 
Writ  of  Right  of  Advowfon  ;  and  though  he  after- 
wards ufurp  and  die,  and  the  Advowfon  defcend  to  his 
Heir,  yet  the  Heir  cannot  be  remitted,  but  the  Ad- 
vowfon is  loft  for  ever  without  Recovery.  6  Co.  50. 
Where  a  Man  has  but  one  Remedy  to  conv  at  his 
Right,  if  he  lofes  that,  he  lofes  his  Right.  It  would 
look  very  ftrange,  when  the  Commons  of  England  are 
fo  fond  of  their  Right  of  fending  Repiefentatives  to 
Parliament,  that  it  mould  be  in  the  Power  of  a  Sheriff, 
or  other  Officer,  to  deprive  them  of  that  Right,  and 
that  they  fhould  have  no  Remedy  •,  it  is  a  1  hing  to 
be  admired  at  by  all  Mankind.  Suppofing  then  that 
the  Plaintiff  had  a  Right  of  Voting,  and  fo  it  appears 
on  the  Record,  and  the  Defendant  has  excluded  him 
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From  it,  Nobody  can  fay,  that  the  Defendant  has  done 
well    then  he  mud  have  done  ill,  for  he  has  deprived 
the  Plaintiff  of  his  Right :  So  that  the  Plaintiff  having 
a  Right  to  vote,  and  the  Defendant  having  hindered 
him  from  it,  it  is  an  Injury  to  the  Plaintiff.    Where  a 
hew  Act  of  Parliament  is  made  for  the  Benefit  of  the 
Subject,  if  a  Man  be  hindered  from  the  Enjoyment  of 
it,  he  fhall  have  an  Action  again  ft  fuch  a  Perfon  who  fo 
obftructed  him.  How  elfe  comes  an  Action  to  be  main- 
tainable by  the  Party  on  the  Statute  of"  2  Ric.  2.  C.  5. 
de.Scandalis  Magnatum^  12  Co.  134.  but  in  Confequence 
of  Law  ?  For  the  Statute  was  made  for  the  Prefervation 
of  the  public  Peace,  and  that  is  the  Reafon  that  no 
Writ  of  Error  lies  in  the  Exchequer  Chamber  by  Force 
of  the  Statute  of  27  Eliz.  C.  8.  in  a  Judgment  in  the 
King's- Bench,  on  an  Action  de  Scandahs,  for  it  is  not 
included  within  the  Words  of  the  Statute;  for  though, 
the  Statute  fays,  fuch  Writ  fhall  lie  upon  Judgments 
in  Actions  on  the  Cafe,  yet  it  does  not  extend  to  that 
Action,  although  it  be  an  Action  on  the  Cafe,  be- 
caufe  it  is  an  Action  of  a  far  higher  Degree,  being 
founded  fpecially  upon  a  Statute.    If  then,  when  a 
Statute  gives  a  Right,  the  Party  fhall  have  an  Action 
for  the  Infringement  of  it,  is  it  not  as  forcible  when  a 
Man  has  his  Right  by  the  Common  Law  ?  This  Right 
of  Voting  is  a  Right  in  the  Plaintiff  by  the  Common 
Law,  and  confequently  he  mail  maintain  an  Action 
for  the  Obftruction  of  it.  But  there  wants  not  a  Statute 
too  in  this  Cafe,  for  by  Weft.  r.  Cap.  5.  it  is  enacted, 
that  for  as  much  as  Elections  ought  to  be  free,  the 
King  forbids,  upon  grievous  Forfeiture,  that  any  great 
Man,  or  other,  by  Power  of  Arms,  or  by  Malice  or 
Menaces*  mall  difturb  to  make  free  Election.  2  Ittft. 
168%  169.    And  this  Statute,  as  my  LordG^ob- 
Sferves,  is  only  an  Inforcement  of  the  Common  Law  \ 
and  if  the  Parliament  thought  the  Freedom  of  Election 
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to  be  a  Matter  of  that  Confequence,  as  to  give  their 
Sanction  to  it,  and  to  enact  that  they  fhould  be  free 
it  is  a  Violation  of  that  Statute,  to  difturb  the  Plaintiff 
in  this  Cafe  in  giving  his  Vote  at  an  Election,  andcon- 
fequently  actionable. 

And  I  am  of  Opinion,  that  this  Action  on  the  Cafe 
is  a  proper  Action.  My  Brother  Powell  indeed  thinks, 
that  an  Action  upon  the  Cafe  is  not  maintainable,  be- 
caufe  here  is  no  Hint  or  Damage  to  the  Plaintiff-,  but 
flirely  every  Injury  imports  a  Damage,  though  it  does 
not  colt  the  Party  one  Farthing,  and  it  is  impoflible  to 
prove  the  contrary,  for  a  Damage  is  not  merely  pe- 
cuniary, but  an  Injury  imports  a  Damage,  when  a 
Man  is  thereby  hindered  of  his  Right.  As  in  an  Ac- 
tion for  flanderous  Words,  though  a  Man  does  not 
]ofe  a  Penny  by  Reafon  of  fpeaking  them,  yet  he  mail 
have  an  Action.  So  if  a  Man  gives  another  a  Cuff  on 
the  Ear,  though  it  cod  him  nothing,  no  not  fo  much 
as  a  little  Diachylon^  yet  he  fhall  have  his  Action,  for 
it  is  a  perfonal  Injury.  So  a  Man  fhall  have  an  Action 
againft  another  for  riding  over  his  Ground,  though  it 
do  him  no  Damage  for  it  is  an  Invafion  of  his  Pro- 
perty, and  the  other  has  no  Right  to  come  there.  And 
in  thefe  Cafes  the  Action  is  brought  Vi  et  Armts.  But 
for  the  Invafion  of  another's  Franchife,  Trefpafs  Vi  et 
Armis^  does  not  lie  \  but  an  Action  of  Trefpafs  on  the 
Cafe  as  where  a  Man  has  Retorna  Brevlum^  he  fhall 
have  an  Action  againfl  any  one  who  enters  and  invades 
his  Franchife,  though  he  lofe  nothing  by  it.  So  here 
in  the  principal  Cafe,  the  Plaintiff  is  obftructed  of  his 
Right,  and  mall  therefore  have  his  Action.  And  it  is 
no  Objection  to  fay,  that  it  will  occafion  Multiplicity 
of  Actions  for  if  Men  will  multiply  Injuries,  Actions 
muft  be  multiplied  too  ;  for  every  Man  that  is  injured 
ought  to  have  his  Recompence.  Suppofe  the  Defendant 
had  beat  forty  or  fifty  Men,  the  Damage  done  to  each 
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one  is  peculiar  to  himfelf,  and  he  fhall  have  his  Action. 
So  if  many  Perfons  receive  a  private  Injury  by  a  public 
Nufance,  every  one  fhall  have  his  Action,  as  is  agreed 
in  Williams *s  Cafe,  5  Co.  73.  a.  and  Weft  bury  and 
Powell^  Co.  Li.  56.  a.  Indeed,  where  many  Men  are 
offended  by  one  particular  Act,  there  they  mull  pro- 
ceed by  Way  of  Indictment,  and  not  of  Action  for 
in  that  Cafe  the  Law  will  not  multiply  Actions.  But 
it  is  otherwife,  when  one  Man  only  is  offended  by 
that  Act,  he  fhall  have  his  Action  ;  as  if  a  Man  dig  a 
Pit  in  a  Common,  every  Commoner  fhall  have  an  Ac- 
tion on  the  Cafe,  -per  quod  Communiam  fuam  in  tarn  am- 
plo  Modo  habere  non  potuit ;  for  every  Commoner  has  a 
feveral  Right.  But  it  would  be  otherwife,  if  a  Man 
dig  a  Pit  in  an  Highway,  every  PafTenger  fhall  not 
bring  his  Action,  but  the  Party  fhall  be  punifhed  by 
Indictment ;  becaufe  the  Injury  is  general  and  common 
to  all  that  pafs.  But  when  the  Injury  is  particular  and 
peculiar  to  every  Man,  each  Man  fhall  have  his  Action. 
In  the  Cafe  of  Turner  againfl  Sterlings  the  Plaintiff  was 
not  elected,  he  could  not  give  in  Evidence,  the  Lofs 
of  his  Place  as  a  Damage,  for  he  was  never  in  it,  but 
the  Git  of  the  Action  is,  that  the  Plaintiff  having  a 
Right  to  (land  for  the  Place,  and  it  being  difficult  to 
determine  who  had  the  Majority,  he  had  therefore  a 
Right  to  demand  a  Poll,  and  the  Defendant  by  deny- 
ing it,  was  liable  to  an  Action.  If  public  Officers 
will  infringe  Men's  Rights,  they  ought  to  pay  greater 
Damages  than  other  Men,  to  deter  and  hinder  other 
Officers  from  the  like  Offences.  So  the  Cafe  of  Hunt 
and  Downian,  Cro.  Jac.  478.  where  an  Action  on  the 
Cafe  is  brought  by  him  in  Reverfion  againfl  Leffee  for 
Years,  for  refufing  to  let  him  enter  into  the  Houfe,  to 
fee  whether  any  Wafle  was  committed.  In  that  Cafe 
the  Action  was  not  founded  on  the  Damage,  for  it  did 
not  appear  that  any  Wafte  was  done,  but  becaufe  the 
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Plaintiff"  was  hindered  in  the  Enjoyment  of  his  Right, 
and  fureJy  no  other  Reafon  for  the  Action  can  be  fup- 

pofed. 

But  in  the  principal  Cafe,  my  Brothers  fay,  we  can- 
not judge  of  this  Matter,  becaufe  it  is  a  parliamentary 
Thing.  O!  by  all  Means  be  very  tender  of  that.  Be- 
fides  it  is  intricate,  and  there  may  be  Contrariety  of 
Opinions.  But  this  Matter  can  never  come  in  Qiie- 
ftion  in  Parliament  •,  for  it  is  agreed,  the  Perfons  for 
whom  the  Plaintiff  voted  were  elected,  fo  that  the 
.Action  is  brought  for  being  deprived  of  his  Vote  : 
And  if  it  were  carried  for  the  other  Candidates  againft 
whom  he  voted,  his  Damage  would  be  Jefs.  To  al- 
low this  Acl  ion,  will  make  public  Officers  more  care- 
ful to  obferve  the  Conftitutions  of  Cities  and  Boroughs, 
and  not  to  be  fo  partial  as  they  commonly  are  in  all 
Elections,  which  is  indeed  a  great  and  growing  Mif- 
chief,  and  tends  to  the  Prejudice  of  the  Peace  of  the 
Nation.  But  they  fay,  that  this  is  a  Matter  out  of  our 
Jurifdiction,  and  we  ought  not  to  inlarge  it.  I  .  agree 
we  ought  not  to  incroach  or  inlarge  our  Jurifdiction  ; 
by  fo  doing,  we  ufurp  both  on  the  Right  of  the  Queen 
and  the  People :  But  fure  we  may  determine  on  a 
Charter  granted  by  the  King,  or  on  a  Matter  of  Cu- 
ftom  or  Prefcription,  when  it  comes  before  us,  with- 
out incroaching  on  the  Parliament.  And  if  it  be  a 
Matter  within  our  JurifdicLon,  we  are  bound  by  our 
Oaths  to  judge  of  it.  This  is  a  Matter  of  Property 
determinable  before  us.  Was  ever  fuch  a  Petition 
heard  of  in  Parliament,  as  that  a  Man  was  hindered 
in  giving  his  Vote,  and  praying  them  to  give  him 
Remedy  ?  The  Parliament  would  undoubtedly  fay, 
take  your  Remedy  at  Law.  It  is  not  like  the  Cafe  of 
determining  the  Right  of  Election  between  the  Candi- 
dates. 

My 
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My  Brother  Powell  fays,  that  the  Plaintiff's  Right 
of  Voting  ought  ftrft  to  have  been  determined  in  Par- 
liament, and  to  that  Purpofe  cites  the  Opinion  of  my 
Lord  Hobart  318.  that  the  Patron  may  bring  his  Adtion 
upon  the  Cafe  againft  the  Ordinary  after  a  Judgment 
for  him  in  quare  impedit,  but  not  before.  It  is  indeed 
a  fine  Opinion,  but  I  do  not  know  whether  it  will  bear 
debating,  and  how  it  will  prove,  when  it  comes  to  be 
handled.  For  at  Common  law,  the  Patron  had  no 
Remedy  for  Damages  againft  the  Difturber,  but  the 
Statute  gives  him  Damages;  but  if  he  will  not  make 
the  Bifhop  a  Party  to  the  Suit,  he  has  loft  his  Remedy 
which  the  Statute  gives  him.  But  in  our  Cafe  the 
Plaintiff  has  no  Opportunity  to  have  a  Remedy  elfe- 
where.  My  Brother  Powys  has  cited  the  Opinion  of 
Littleton  on  the  Statute  of  Merton,  that  no  Aclion  lay 
upon  the  Words,  fi  Parentes  conquerantur,  becaufe  none 
had  ever  been  brought,  yet  he  cannot  depend  upon  it. 
Indeed  that  is  an  Argument,  when  it  is  founded  upon 
Reafon,  but  it  is  none  when  it  is  againft  Reafon.  But 
I  will  confider  the  Opinion.  Some  Queftion  had  arofe 
on  the  penning  of  that  Statute  on  thofe  Words,  fi  Pa- 
rentes  conquerantur,  &c.  what  was  the  Meaning  of 
them,  whether  they  meant  a  Complaint  in  a  Court  in  a 
judicial  Manner.  But  it  is  plain,  the  Word  conqueran- 
tur means  only,  Ji  Parentes  lamententur,  that  is,  only  a 
Complaint  in  Pais,  and  not  in  a  Court  for  the  Guar- 
dian in  Socage  mail  enter  in  that  Cafe,  and  ffiall  have 
a  fpecial  Writ,  de  Ejeftione  Cujlodia  Terra  et  Haredis, 
but  this  faying  has  no  great  Force,  if  it  had,  it  would 
have  been  deftructive  of  many  new  Actions,  which  are 
at  this  Day  held  to  be  good  Law.  The  Cafe  of  Hunt 
and  Bowman  before-mentioned,  was  the  firft .  Action 
of  that  Nature,  but  it  was  grounded  on  the  Common 
Reafon,  and  the  antient  Juftice  of  the  Law.  So  the 
Cafe  of  Turner  and  Sterling.    Let  us  confider  wherein 
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the  Law  confifts,  and  we  fhall  find  it  to  be,  not  in 
particular  Inftances  and  Precedents,  but  on  the  Reafon 
of  the  Law,  and  ubi  eadem  Ratio,  ibi  idem  Jus.  This 
Privilege  of  Voting  does  not  differ  from  any  other 
Franchife  whatfoever.    If  the  Houfe  of  Commons  do  de- 
termine this  Matter,  it  is  not  that  they  have  an  origi- 
nal Right,  but  as  incident  to  Elections.    But  we  do 
not  deny  them  their  Right  of  examining  Elections, 
but  we  mult  not  be  frighted  when  a  Matter  of  Proper- 
ty comes  before  us,  by  faying,  it  belongs  to  the  Par- 
liament   we  mult  exert  the  Queen's  Jurifdiction.  My 
Opinion  is  founded  on  the  Law  of  England.  The 
Cafe  of  Mors  and  Slue,  Ventr.  was  the  firff.  Action  of 
that  Nature,  but  the  Novelty  of  it  was  no  Objection 
to  it.    So  the  Cafe  of  Smith  and  Cra/haw,  Cro.  1 5.  W. 
Jones  93.  that  an  Action  of  the  Cafe  lay  for  falQy  and 
malicioufly  indicting  the  Plaintiff  of  Treafon,  though 
the  Objections  were  ftrong  againft,  yet  it  was  adjudged, 
that  if  the  Profecution  were  without  probable  caufe, 
there  was  as  much  Reafon  the  Action  fhould  be  main- 
tained, as  in  other  Cafes.    So  15  Car.  2.  C.  B.  be- 
tween Bodily  and  Long,  it  was  adjudged  by  Bridgman, 
Chief  Juftice,  &c.  that  an  Action  on  the  Cafe  lay  for 
a  Riding,  whenever  the  Plaintiff  and  his  Wife  fought, 
for  it  was  a  fcandalous  and  reproachful  Thing.    So  in 
the  Cafe  of  Herring  and  Finch,  2  Lev.  250.  Nobody 
fcrupled,  but  that  the  Action  well  lay,  for  the  Plaintiff 
was  deprived  of  his  Right.    And  if  an  Action  is  main- 
tainable againft  an  Officer  for  hindering  the  Plaintiff 
from  voting  for  a  Mayor  of  a  Corporation,  who  cannot 
bind  him  in  his  Liberty  nor  Eftate,  to  fay,  that  yet 
this  Action  will  not  lie  in  our  Cafe,  for  hindering  the 
Plaintiff  to  vote  at  an  Election  of  his  Reprefentative  in 
Parliament,  is  inconfiftent,  therefore  my  Opinion  is, 
that  the  Plaintiff  ought  to  have  Judgment. 

Fri- 
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Friday,  the  fourteenth  of January,  1703,  this  Judg- 
ment was  reverfed  in  the  Houfe  of  Lords,  and  Judgment 
given  for  the  Plaintiff,  by  fifty  Lords  againft  fixteen. 
Trevor,  Chief  Juftice,  and  Baron  Price,  ^re  of  Opi- 
nion with  the  three  Judges  of  the  King  s-Bench.  Ward 
C  B.  and  San- and  Smith  Barons,  were  of  Opinion  with 
the  Lord  Chief  Juftice  Holt,  Tracy  dubitante,  Nevtll 
and  Blencowe  abfent.  •      .  _ 

(Note,  Lord  Chief  Juftice  1  Raymond  had  it  from  good 
Hands,  that  TV*?  agreed  clearly,  that  the  Aft.on  lay, 
but  was  doubtful  upon  the  Manner  of  laying  the  Decla- 

ratUpon  the  Arguments  of  .  his  Cafe   Holt,  Chief  Ju- 
ftice faid,  the  Plaintiff  had  a  particular  Right  vetted  m 
him  to  vote,  was  it  not  then  a  Wrong  and  Injury  to  that 
Rkht!  to  refufe  to  receive  his  Vote  ?  So  if  a  Borough 
has  Right  of  Common,  and  the  Freemen  are  hindered 
from  enjoying  it  by  Inclofure,  or  the  like,  every  Free- 
man  miymaTntain  his  Aftion.   This  Aftion  »  brought 
by  the  Plaintiff  for  the  Infringement  of  h.s  ^nch.ie- 
You  would  have  nothing  to  be  a  Damage,  but  what 
is  pecuniary,  and  a  Damage  to  Property.    If  a  Man 
has  a  Retorna  Brevium,  although  no  Fees  were  due  to 
E  m  at  Common  Law,  yet  if  the  Shenff  enters  within 
his  Liberty,  and  executes  Procefs  there,  it  is  an  Invafi- 
on  of  his  Franchife,  and  he  may  bring  h.s  Aft.on; 
and  there  is  the  fame  Reafon  in  this  Cafe,  although 
th    Matter  relates  to  Parliament,  yet  it  is  an  Injury 
precedaneous  to  the  Parliament,  as  my  Lord  ft A  fiud 
in  the  Cafe  of  Bernardifion  and  Soame.    The  Farlia 
men't  cannot  judge  of  this  Injury,  nor  give ^amage  » 
the  Plaintiff  for  it :  They  cannot  make  him  a  Rtcom 
pence  L  t  all  People  come  in,  and  vote  fair  y  »  if  is  to 
gp^o'rtoneortheoPther  Party  todeny  anyMan^ .Vote 
By  my  Confent,  if  fuch  an  Aftion  comes  to  be  tried 
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before  me,  1  will  direct  the  Jury  to  make  him  pay  well 
for  it  j  it  is  denying  him  his  Englifh  Right,  and  if  this 
Action  be  not  allowed,  a  Man  may  be  for  ever  deprived 
of  it.  It  is  a  great  Privilege  to  chufe  fuch  Perfons,  as 
are  to  bind  a  Man's  Life  and  Property  by  the  Laws  they 
make. 

Patyh  and 1  four  others,  being  committed  by  the  Speak- 
er of  the  Houfe  of  Commons,  by  Virtue  of  an  Order  of  that 
floufe;  moved  for  an  Habeas  Corpus  to  bring  them  before 
the  Court  of  Queen' 's  Bench,  the  Warrant  was  returned, 
which  follows  in  h<zc  Verba :  Mar  Us  5  die  Decembris 
1 704.  By  Virtue  of  an  Order  of  the  Houfe  of  Commons 
of  England,  in  Parliament  afTembled,  this  Day  made, 
thefe  are  to  require  you  forthwith,  upon  Sight  hereof, 
to  receive  into  your  Cuftody  the  Body  of  John  Paly, 
who,  as  it  appears  to  the  Houfe  of  Commons,  is  guilty 
of  commencing  and  profecuting  an  Action  at  Com- 
mon Law,  againfl  the  late  Conftables  of  dylefbury, 
for  not  allowing  his  Vote  in  the  Election  of  Members 
to  ferve  in  Parliament,  contrary  to  the  Declaration,  in 
high  Contempt  of  the  Jurifdiction,  and  in  Breach  of 
the  known  Privileges  of  this  Houfe  ;  and  him  in  fafe 
Cuftody  to  keep,  during  the  Pleafure  of  the  faid  Houfe 
cf  Commons ;  for  which  this  fhall  be  your  Warrant. 
Given  under  my  Lland  this  fifth  of  December,  Anna 
Domini  1 704.  To  the  Keeper  of  his  Majefty's  Gaol 
of  Newgate,  or  his  Deputy.  The  Warrant  was  fign- 
ed  Robert  Harley.  This  Habeas  Corpus  was  moved  for  on 
the  laft  Monday  but  one  in  Hilary  Term,  1 704,  3  Anne, 
and  the  Court  granted  the  Writ  returnable  the  Saturday 
after.  Some  Perfons  thought  the  Return  too  long, 
and  the  Court  were  much  prelfed  to  make  it  fborter  ; 
but  the  Court  would  not,  but  faid,  that  in  a  Cafe  of 

this 

>  Lord  Raym.  Rep.  2  Vol.  P.  1 105,  1 106. 

1  Viz.  John  0<viat,  John  Paton,  Jun.  Henry  Bafe,  and  Damsl 
Horn  of  dylejbury.    Boytrh  Hill,  of  Queen  Anns^  P.  17  0. 
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fhis  Confequence,  they  ought  to  give  the  Parties  con- 
cerned Time  to  confider  what  Return  to  make,  and  if 
there  were  any  Delay,  the  Parties  were  the  Caufe  of  it 
themfelves,  by  not  moving  fooner.  The  Defendants 
were  brought  up  upon  the  Saturday,  and  Mr.  k  Mouth 
tague,  Mr.  1  Page,  Mr.  m  Lecbmere,  and  Mr.  n  Benton^ 
argued  that  they  ought  to  be  difcharged.  There  were 
no  Council  to  maintain  the  Commitment.  The  Court 
put  off  delivering  their  Opinion  till  Monday,  which 
was  the  laft  Day  of  Hilary  Term,  1704,  3  Anne,  and 
then  all  Seriatim  delivered  their  Opinions. 

Holt, 

k  He  was  of  Lincoln  s-Inn,  and  afterwards  knighted  and  ap- 
pointed one  of  Queen  Anne's  Council.  Lord  Raym.  Rep.  2  Vol. 
P.  1 26 1.  2,  Apr.  1707,  6  Anne,  he  was  appointed  Solicitor  Ge- 
neral; and  21  OSl.  1708,  Attorney  General.  S /if.  Reg.  P.  160, 
161.  Burnet's  Hift.  own  Times,  2  Vol.  P.  553.  On  Tuefday, 
26  0fi.  1714,  1  Geo.  1.  he  was  made  a  Serjeant  at  Law,  and 
gave  Rings  with  this  Motto  ;  plus  quam  fperavimus.  Lord  Raym. 
Rep.  2  Vol.  P.  1 261.  Append,  to  Chron.  Juridicial.  P.  u.  On 
Monday,  No<v.  22d  following,  he  was  fworn  a  Baron  of  the  Exche- 
quer, and  his  Salary  encreafed  from  1000/.  to  1500/.  per  Annum, 
for  which  he  had  a  diftincl:  Patent  from  that,  by  which  he  was  ap- 
pointed a  Baron.  Lord  Raym.  Rep.  2  Vol.  P.  13 19.  Append, 
to  Chron.  Juridicial.  P.  II.  He  took  his  Seat  as  Chief  Baron  of 
the  Exchequer,  on  the  twenty  fifth  Day  of  May,  in  the  Year  1722. 
Bunbury' sRcp.  P.  HO.     Append,  to  Chron.  J ' uridicialia.  P.  I  £.  % 

1  He  was  afterwards  knighted  and  made  a  Serjeant  to  Queen  Anne* 
26  Jan.  1 714.  He  fucceeded  Mr.  Baron  Forte/cue,  who  came  down 
into  the  Kings-Beitchi  in  Eajier  Term,  4.  Geo.  1.  17 16.  Stra.  Rep. 
P.  86.  Bunb.  Rep.  P.  22.  Append.  to  Chron.  Jurid.  P.  13.  On  Fri- 
day, the  fourth  Day  of  November,  I  3  Geo.  1 .  1726,  he  was  fworn 
judge  of  the  Common  Pleas,  in  the  Room  of  Mr.  Juftice  Tracy* 
Lord  Raym.  Rep.  2  Vol.  P.  1420.  Append,  to  Chron.  Juridicial. 
P.  15.  as  one  of  the  Judges  of  the  Court  of  King 's-Bench,  in  M- 
chaelmas  Term,  1  Geo.  2.  1728.  Stra.  Rep.  2  Vol.  P.  781.  Ap- 
pend, to  Chron.  Juridicial.  P.  17. 

m  Afterwards  Solicitor  [Lord  Raym.  Rep.  2  Vol.  P.  1318.] 
and  Attorney  General  to  his  late  Majefty  King  George  the  firfi. 
Stra.  Rep.  P.  86. 

P  He  was  conftituted  one  of  the  Juftices  of  the  Common  Pleas, 
25  June,  1722.    Append,  to  Chronica  Juridicial,  P.  15. 
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Holt,  Chief  Juftice,  argued  to  the  following  Effect. 

°  He  laid,  That  the  Legality  of  the  Commit- 
ment depended  upon  the  Vote  recited  in  the  Warrant, 
and,  for  his  Part,  he  thought  the  Prifoners  ought  to 
be  difcharged,  though  in  this,  his  Opinion,  hewasfo 
unfortunate  as  to  go  contrary  to  the  Houfe  of  Commons^ 
and  the  Opinion  of  all  the  Reft  of  the  Judges  of  Eng- 
land, whole  Afii  fiance  they  had  defired,  and  there  had 
been  a  Meeting  for  that  Purpofe.  Me  faid,  this  was 
not  fuch  an  Imprifonment  as  the  Freemen  of  England 
ought  to  be  bound  by  ;  fur  that  this,  which  was  only 
doing  a  legal  Act,  could  not  be  made  illegal  by  the 
Vote  of  the  Houfe  of  Commons  for  that  neither  Houfe 
of  Parliament,  nor  both  Houfes  jointly,  could  difpofe 
of  the  Liberty  or  Property  of  the  Subject  for  to  this 
Purpofe  the  Queen  muft  join  :  And  that  it  was  the 
Neceflity  of  their  fcveral  Concurrences  to  fuch  Acts, 
that  the  great  Security  of  the  Liberty  of  the  Subject 
confined.  He  faid,  that  the  nrft  Matter,  which  was 
Jaid  as  a  Breach  of  Privilege  was  none :  And  to  that 
Purpofe  he  cited  Binyons  Cafe,  where,  in  an  Affumpfity 
the  Defendant  pleaded  the  Statute  of  Limitations,  and 
the  Plaintiff  replied,  that  the  Defendant  was  a  Parlia- 
ment Man,  fcrV.  and  the  Plea  was  over-ruled,  becaufe 
one  might  rile  an  Original  againft  a  Parliament  Man, 
and  continue  it  down,  without  Breach  of  Privilege. 
And  that  it  fhould  be  fo  is  of  abfolute  Neceflity,  in 
order  to  fave  the  Statute  of  Limitations  ;  for  other- 
wife,  as  is  held  in  that  Cafe  in  Lev.  in.  that  Cafe 
not  being  provided  for  by  an  Exception,  the  Plaintiff 
would  be  barred  of  his  Action,  notwithstanding  that 
he  could  not  file  an  Original.  So  a  Man,  whilft  Mem- 
ber of  Parliament,  may  alien  his  Eftate  by  Fine  with 
Proclamations,  and  a  Perfon  that  has  Right  may  be 

ne- 

°  Lord  Raym.  Rep.  2  Vol.  P.  11 12.  Caf.  Tern.  Holt,  P.  526, 
pi.  4.    SalL  Rep,  2  Vol.  P.  504.  pi.  2. 
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neceflitated  to  commence  an  Action  to  fave  the  Bar 
that  would  incur  againft  him  by  the  Statute  of  4  Hen. 
7.    So  one  may  commence  an  Action  againft  a  Mem- 
ber of  Parliament,  that  is  Executor    and  consequently 
the  commencing  an  Action  againft  the  Conftables  of 
Aylejbury,  is  no  Breach  of  Privilege.    As  to  profecuting 
the  Action,  which  was  the  fecond  Matter  ;  he  faid,  it 
was  uncertain  what  Sort  of  profecuting  they  meant. 
For  profecuting  might  be  only  continuing  the  Original, 
which,  as  was  faid  before,  would  be  no  Breach  of  Pri- 
vilege, though  taking  out  a  Capias,  or  a  Diftringas 
would.    The  third  Thing  is,  the  Perfons  the  Action 
is  brought  againft,  viz.  the  Conftables  of  Aylejbury  \ 
now  it  does  not  appear,  that  the  Conftables  of  Aylejl>u~ 
ry  have  any  Privilege,  and  if  they  have  any,  it  ought 
to  have  been  fet  out,  becaufe  as  Conftables  of  Aylejbu- 
ry, they  have  no  more  Privilege  than  the  Conftables  of 
St.  Martin's  in  the  Fields.  The  fourth  Matter,  he  faid, 
was  for  bringing  an  Action  at  Common  Law,  for  not 
allowing  his  Vote  in  the  Election  of  Members  to  ferve 
in  Parliament.    Now  to  bring  an  Action  againft  a 
Perfon,  who  is  not  privileged,  he  faid  was  no  Offence, 
though  no  Action  would  lie  in  this  Cafe,  or  though 
the  Matter  upon  which  the  Action  was  grounded  was 
falfe.    And  fo  is  2  R.  3.  9.    And  if  a  Peer  be  charged 
with  any  falfe  and  fcandalous  Matter,  yet  if  it  be  by 
Way  of  Action,  he  cannot  have  Scandalum  Magnatum. 
A  Man  who  brings  an  Action  againft  another,  who  is 
not  a  privileged  Perfon,  is  not  to  have  his  Action  flop- 
ped, efpecially  if  he  has  a  good  Caufe  of  Action, 
which  that  the  Plaintiffs  in  this  Cafe  have,  appears  by 
the  Reverfal  of  the  Judgment  of  this  Court  in  Domo 
Procerum,  in  the  Cafe  of  Ajhby  and  White.    And  this 
Action,  which  was  brought  in  this  Cafe,  aopears  by 
the  Description  of  it  in  the  Vote  of  the  Houfe  of  Com- 
monsy  to  be  for  the  fame  Caufe  of  Action  that  that  was. 
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I  wil]  fuppofe,  that  the  bringing  fuch  Actions  was  de- 
clared by  the  Houfe  of  Commons  to  be  a  Breach  of  Pri- 
vilege s  but  that  Declaration  will  not  make  that  a 
Breach  oL  Privilege  that  was  not  fo  before.    But  if  they 
have  any  fuch  Privilege,  they  ought  to  (hew  Precedents 
of  it.    The  Privileges  of  the  Houje  of  Commons  are  well 
known,  and  are  founded  upon  the  Law  of  the  Land, 
are  nothing  but  the  Law.    As  we  all  know  they  have 
no  Privilege  in  Cafes  of  Breach  of  the  Peace.    And  if 
t^ey  declare  themfelves  to  have  Privileges,  which  they 
have  no  legal  Claim  to,  the  People  of  England  will 
rot  be  fcopped  by  that  Declaration.    This  Privilege  of 
theirs  concerns  the  Liberty  of  the  People  in  an  high  De- 
gree, by  fubjedting  them  to  Imprifonment  for  the  In- 
fringement of  them,  which  is  what  the  People  cannot 
be  fubjefted  to  without  an  A 61  of  Parliament.    As  to 
what  was  faid,  that  the  Houfe  of  Commons  are  Judges  of 
their  own  Privileges,  he  faid,  they  were  fo,  when  they 
come  before  them.    And  as  to  the  Inftances  cited, 
where  the  Judges  have  been  cautious  in  giving  any 
Anfwer  in  Parliament  in  Matters  of  Privilege  of  Par- 
liament ;  he  faid,  the  Reafon  of  that  was,  becaufe  the 
IV! embers  know  probably  their  own  Privileges  better 
than  the  Judges.  But  when  a  Matter  of  Privilege  comes 
in  Queftion  in  Weftminfter-hall,  the  Judges  muft  de- 
termine it  as  they  did  in  Binyons  Cafe.    Suppofe  thefe 
Actions  againft  the  Conftables  of  Aylejbury  had  gone 
on,  and  the  Defendants  had  pleaded  this  Privilege  ; 
we  mud  have  determined,  whether  there  were  any  fuch 
Privilege  or  no.    And  we  may  as  well  determine  it 
upon  the  Return  of  this  Habeas  Corpus,  for  the  Defen- 
dants are  jn  a  proper  Courfe  of  Law,  and  the  Matter 
appears  to  us  upon  Record,  as  well  this  Way,  as  if  it 
was  pleaded  to  an  Action.    We  muft  take  Notice  of 
the  Lex  Parliament  :  My  Lord  Coke,  in  his  i  Inft.  1 1.  b. 
enmerates  the  feveral  that  are  within  this  Realm,  and 

the 
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the  Lex  Parliament  is  one  of  them,  and  the  Lex  Parlla- 
menti  is  the  Law  of  the  Land.  As  to  what  my  Lord 
Coke  fays  in  the  fame  Place,  that  the  Lex  Parliament 
>  eft  a  mult  is  ignota,  that  is,  becaufe  they  will  not  apply 
themfelves  to  underftand  it.  Fie  gave  a  great  encomi- 
um of  my  Lord  Clarendon ',  and  cited  a  PiuTage  out  of 
his  Hiftory,  relating  to  the  fame  Doctrine  with  this, 
that  was  then  fet  up,  that  the  Houfe  of  Commons  were 
the  only  Judges  of  their  own  Privileges,  and  therefore 
whatever  they  faid  was  their  Privilege,  was  fuch  :  It  is 
in  his  firft  Part,  Fol.  310,  &c.  and  is  very  applicable 
to  the  prefent  Cafe,  but  too  long  to  be  tranferibed. 
He  faid,  he  would  cite  a  greater  Author  than  he,  King 
Charles  the  firft,  in  his  Anfwer  to  the  Declaration  and 
Votes  of  the  two  Lloufes  concerning  Hull,  Clarendon^ 
1  Part,  399,  400,  and  Rujhwortti s  Collections,  [3  Vol. 
P.  438,  725,  730.]  wherein  among  other  Things  he 
fays,  he  very  well  knew  the  great  and  unlimited  Power 
of  a  Parliament,  but  he  knew  as  well,  it  was  only  in 
that  Senfe,  as  he  was  a  Part  of  that  Parliament,  with- 
out him,  and  againft  his  Confent,  the  Votes  of  either, 
or  both  Houfes  together  muft  not,  could  not,  (fhould 
not  if  he  could  help  it,  for  his  Subject's  Sake  as  well 
as  his  own)  forbid  any  Thing  that  was  injoined  by  the 
Law,  or  injoin  any  Thing  that  was  forbidden  by  the 
Law.  And  the  Chief  Juft  ice  faid,  if  the  Votes  of  both 
Houfes  could  not  make  a  Law,  by  Parity  of  Reafon 
they  could  not  declare  Law.  That  the  bringing  this 
Action  is  no  Breach  of  the  Privilege  of  the  Houfe  of 
Commons,  appears  by  the  Judgment  in  the  Cafe  of  Afh- 
by  and  White,  in  the  Argument  of  which  Cale  before 
the  Houfe  of  Lords,  this  Argument  of  Privilege  of  the 
Houfe  of  Commons  was  infilled  on.  Befides,  if  the  bring* 
ing  this  Action  was  a  Breach  of  the  Privilege  of  the 
Houfe  of  Commons,  why  was  not  Ajhby  committed, 
when  he  firft  brought  the  Action  ?  But  the  fuffering 
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him  to  go  on  with  his  Action  is  an  Argument,  that 
this  Pretence  of  Privilege  is  a  new  Thing,    jffhby  re- 
covered in  his  Action,  and  thefe  Men  have  followed 
his  Steps,  and  yet  they  are  here  faid  to  have  acted  in 
Breach  of  the  Privilege  of  the  Hoitfe  of  Commons.  I 
fhall  fay  nothing  to  the  Cafe  of  Afhby  and  White^  be- 
caufe  the  Reafons  upon  which  that  Judgment  was  gi- 
ven are  p  printed.    He  faid,  the  bringing  this  Ac- 
tion is  faid  to  be  in  high  Contempt  of  the  Jurifdiction 
of  the  Houfe  of  Commons    but  that  he  faid  could  not  be, 
becaufe  neither  Houfe  of  Parliament  could  hold  Plea 
in  any  Action  ;  and  befides,'  the  Defendants  might 
waive  their  Privilege.    He  faid,  he  made  no  Queftion 
of  the  Power  of  the  Houfe  of  Commons  to  commit ; 
they  might  commit  any  Man  for  offering  an  Affront 
to  a  Member,  or  for  a  Breach  of  Privilege  ;  nay  they 
might  commit  for  a  Crime,  becaufe  they  might  im- 
peach.   He  faid,  my  Lord  Sbaftejbury's  Cafe  differed 
from  this,  becaufe  the  Commitment  there  was  for  a 
Contempt  done  in  the  Houfe.    He  faid,  the  Caufe  of 
the  Prifoner's  Commitment  being  exprefTed  in  the 
Warrant,  excluded  any  Intendment,  that  they  might 
be  committed  for  any  other  Caufe  than  that  exprefTed 
in  the  Warrant.    He  faid,  both  Houfes  of  Parliament 
were  bound  by  the  Law  of  the  Land,  and  in  their  Ac- 
tions were  obliged  to  prove  it.    He  cited  my  Lord 
q  Banbury 's  Cafe,  which,  he  faid,  would  go  a  great 
Way  in  this.    Though  his  Lordftup's  r  Judgment 
was  clear,  folid,  and  convincing,  yet  the  other  Judges 
being  of  a  '  contrary  Opinion,  there  was  but  one  a- 

gainft 

p  See  his  Lordlhip's  excellent  Argument  in  this  Cafe,  P.  74. 

<i  See  it  here  at  large,  in  P. 

r  Bayer's  Hiftory  ot  Queen  Anne,  P.  172.    Burnet's  Hift.  of  his 
own  Times,  2  Vol.  P.  408. 
s  Burnet  as  above. 
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gainft  three*  and  the  Majority  prevailed,  therefore  the 
Prifoners  were  remanded  to  Newgate. 

This  Affair  made  great  Noife,  and  the  heroical  Re- 
folution  of  the  Lord  Chief 1  Juftice  was  no  lefs  applaud- 
ed than  his  Integrity,  Penetration*  and  Learning  uni- 
verfally  acknowledged. 

In  Hilary  Term,  5  Anne,  1706,  the  Chief  Juftice 
gave  the  Opinion  of  the  Court  in  another  Crown 
Cafe,  of  very  great  Confequence,  which  Mr.  Ju- 
ftice u  Fofter  fays,  the  Chief  Juftice  publifhed, 
wherein,  fays  *  he,  the  learned  Judge  (Lord  Chief 
Juftice  Holt,)  after  a  fhort  introductory  Difcourfe, 
in  which  he  cannot  totally  agree  with  him,  entereth 
with  great  Learning  and  found  Reafon,  into  the  Point 
upon  which  the  Cafe  turned.  He  further  x  adds,  that 
the  Judgment  in  this  Cafe  was  held  to  be  good  Law 
by  all  the  Judges  of  England,  in  the  Cafe  of  Major  r 
Oneby.    The  firft  mentioned  Cafe  was  as  follows  : 

At  the  Seffions  of  *  the  Peace  held  at  Guildhall,  Lon- 
don, on  the  firft  of  July,  1706,  in  the  fifth  Year  of  Queen 
Anne,  John  Mawgridge  of  London,  Gent,  was  indicted, 
for  that  on  the  feventh  of  June,  in  the  fame  Year, 
he  did  felonioufly,  voluntarily,  and  of  his  Malice 
fore-thought,  make  an  AfTault  upon  William  Cope, 
Gent,  and  with  a  Sword,  on  the  left  Part  of  his  Breaft, 
near  the  left  Pap,  did  him  flrike  and  pierce,  giving 
him  thereby  a  mortal  Wound,  of  which  he,  the  faid 
William  Cope,  did  inftantly  die.  Which  Indictment 
being  delivered  to  the  Juftices  of  the  Goal  Delivery 
for  Newgate,  he  was  arraigned  thereupon,  and  plead- 
ed not  Guilty. 

The 

*  Boyer,  lb. 

u  Foft.  Cr.  Law,  P.  204. 

*  Id.  P.  296.    Note  *. 

*  Id.  ib. 

T  Lord  Raym.  Rep.  2  Vol.  P.  1 489. 

*  Kefy,  Rep.  P.  119. 
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The  Jury  found  this  fpecial  Verdict  : 

That  William  Cope  was  Lieutenant  of  the  Queen's 
Guards  in  the  Tower,  and  the  principal  Officer  then 
commanding  there,  and  was  then  upon  Guard  in  the 
Guard-room  •,  and  that  John  Mawgridge  was  then,  and 
there,  by  the  Invitation  of  Mr.  Cope,  in  Company  with 
the  laid  V/illiam  Cope,  and  with  a  certain  Woman  of 
Mr.  Cope's  Acquaintance,  which  Woman  Mawgridge 
did  then  Affront,  and  angry  Words  paffed  between 
them  in  the  Room,  in  the  Prefence  of  Mr.  Cope,  and 
other  Peifons  there  prefent,  and  Mawgridge  there  did 
threaten  the  Woman ;  Mr.  Cope  did  thereupon  defire 
Mawgridge  to  forbear  fuch  Ufage  of  the  Woman,  fay- 
ing, that  he  mud  protect  the  Woman,  thereupon 
Mawgridge  did  continue  the  reproachful  Language  to 
the  YVoman,  and  demanded  Satisfaction  of  Mr.  Cope, 
to  the  Intent  to  provoke  him  to  fight;  thereupon  Mr. 
Cope  told  him,  it  was  not  a  convenient  Place  to  give 
him  Satisfaction,  bur.  at  another  Time  and  Place  he 
would  be  ready  to  give  it  him,  and  in  the  mean  Time 
defired  him  to  be  more  civil,  or  to  leave  the  Compa- 
ny ;  thereupon  John  Mawgridge  rofe  up,  and  was  go- 
ing out  of  the  Room  and  fo  going,  did  fuddenly 
fnatch  up  a  Glafs-bottle,  full  of '  Wine,  then  (landing 
upon  the  Table,  and  violently  threw  it  at  h  m,  the 
laid  Mr.  Cope,  and  therewith  flruck  him  upon  the 
Head,  and  immediately  thereupon,  without  any  In- 
ter mi  If]  on,  drew  his  Sword,  and  thruft  him  into  the 
left  Part  of  his  Brealt,  over  the  Arm  of  one  Robert 
Martin,  notwithstanding  the  Endeavour  ufed  by  the 
faid  Mr.  Martin  to  hinder  Mawgridge  from  killing  Mf. 
Cope,  and  gave  Mr.  Cope  the  Wound  in  the  Indict- 
ment mentioned,  whereof  he  inftantiy  died.  But  the 
Jury  do  farther  fay,  that  immediately  in  <\  little  Space  of 
Time,  between  Mawgridge9*  drawing  his  Sword,  and 
the  giving  the  mortal  W  ound  by  him,  Mr.  Cope  did 
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rife  from  his  Chair  where  he  fat,  and  took  another 
Bottle  that  then  flood  upon  the  Table,  and  threw  it  at 
Mawgridge,  which  did  hit  and  break  his  Head  that 
Mr.  Cope  had  no  Sword  drawn  in  his  Hand  all  the 
While  and  that  after  Mawgridge  had  thrown  the  Bot- 
tle, Mr.  Cope  fpake  not.  And  whether  this  be  Mur- 
der or  Manflaughter,  the  Jury  pray  the  Advice  of  the 
Court. 

A  Day  being  appointed  for  the  Refolution  of  the 
Court,  and  the  Marfhal  required  to  bring  the  Prisoner 
to  the  Bar,  returned  he  was  efcaped  which  being  re* 
corded,  the  Chief  *  Juftice  gave  the  Opinion  of  the 
Court  in  this  Manner : 

This  Record  being  removed  into  this  Court,  the 
Cafe  hath  been  argued  belore  all  the  Judges  and 
all  of  us,  except  my  Lord  Chief  Juftice  Trevor, 
are  of  Opinion  that  Mawgridge  is  guilty  of  Mur- 
der. 

This  hath  been  a  Cafe  of  great  Expectation. 

This  Diftindtion  between  Murder  and  ManQaughter 
dnly,  is  occafioned  by  the  Statute  of  23  H.  8.  Cap.  1. 
S.  3.  and  other  Statutes  that  took  away  the  Benefit  of 
Clergy  from  Murder  committed  by  Malice  prepenfed, 
Which  Statutes  have  been  the  Occafion  of  many  nice 
Speculations. 

The  word  Murder  is  known  to  be  a  Term  or  a  De~ 
fcription  of  Homicide  committed  in  the  word  Man- 
ner, which  is  no  where  ufed  but  in  this  Iiland,  and  is 
a  Word  framed  by  our  Saxon  Anceftors,  in  the  Reign 
of  Canuttis,  upon  a  particular  Occafion,  which  appears 
by  an  uncontefted  Authority,  Lamb.  141.  In  the 
Laws  of  Edward  the  ConfefTor :  b  Murdra  quidem  in- 
vent a  fuerunt  in  Diebus  Canuti  Regis,  qui  poft  acqwfi- 

H  tarn 

•  CzC.Temp.  Holt,  P.  484.  pi.  5. 

b  See  Wilkin  s  Leges  Anglo -Saxonicte>  P.  202.  pi.  1 6,  BrcMor.? 
Lib.  3.  de  Corona,  Cap.  15.  No,  2,  3.  FoL  134  b* 
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tarn  Angli&m  &  pacificatam,  Rogatu  Baronum  Anglic 
remifj  in  Daciam  Exercitum funm.  Whereupon  a  Law- 
was  made,  That  if  any  Engli/hman  mould  kiil  any  of 
the  Banes  that  he  had  left  behind,  if  he  were  appre- 
hended, he  mould  be  bound  to  undergo  the  Ordeal 
Trial  to  clear  himfelf  and  if  the  Murderer  were  not 
found  within  eight  Days,  and  after  that  a  Month  was 
given,  chen  if  he  could  not  be  found,  the  Ville  mould 
pay  forty  fix  Marks,  which  if  not  able  to  pay,  it  mould 
be  levied  upon  the  Hundred.  Bra  ft  on  120,  agrees 
with  this  Account. 

Though  this  Law  ceafcd  upon  the  Expulfion  of  the 
Danes,  yet  William  the  Conqueror  revived  it  for  the 
Security  of  his  Normans,  as  appears  by  his  Laws,  after 
he  had  confirmed  King  Edward  the  ConfefTor's  Laws. 
Henry  the  firft,  Anno  primo  Regni,  afterwards  by  his 
Law  (as  appears  in  the  Addition  to  "-Lambert)  efta- 
Wiflies,  That  if  a  Man  be  found  (lain,  he  fhould  be 
taken  to  be  a  Frenchman,  if  it  was  not  proved  that  he 
was  an  Englifhman,  and  the  Country  was  bound  to  en- 
quire whether  the  Perfon  (lain  was  an  Engli/hman,  or  a 
Frenchman.  Thefe  Inquifitions  were  taken  before  the 
Coroner,  and  returned  to  the  Juftices  in  Eyre,  and  if 
the  Jury  found  him  an  Engliftman,  then  the  Country 
was  to  be  difcharged,  which  Law  was  called  Engliftoire, 
and  the  Juffices  in  Eyre  were  alfo  bound  to  enquire 
thereof,  Until  the  Statute  of  14  E.  3.  Cap.  4.  which, 
as  it  is  mentioned  in  Stamford,  was  abohfhed. 
.  Hereby  a  Mifiake,  upon  the  Statute  of  Marlelridge% 
is  rectified,  which  is  Cap.  26.  Murdrum  cetera  non  ad- 
judicator coram.  Jufiiciariis,  ubi  per  Infortunium  adjudi- 
catum  eft,  fed  Locum  habeat  Murdrum  de  in  t  erf  eft  is  pet" 
Felomam  tantum,  &  non  aliter, 

This  was  not  made  upon  a  Suppofition,  that  he  that 
killed  the  Perfon,  flain   by  Misfortune,  mould  be 

hang- 

fc  See  Wife.  Leg,  AvgL  Sax.  P,  280. 
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hanged,  but*  only  to  explain,  or  rather  to  take  off  the 
Rigor  of  the  Conquerour's  Law,  that  the  Country 
(hould  not  be  compelled  to  find  out  the  Manflayer 
or  if  he  were  found  out,  he  mould  not  undergo  the 
Penalty  of  that  Law.  For  as  the  Law  flood,  or  was 
interpreted  before  that  Statute,  if  a  Man  was  found  to 
be  (lain,  it  was  always  intended*  i.  That  he  was  a 
Frenchman.  2.  That  he  was  killed  by  an  Englifhman. 
3.  That  Killing  was  Murder.  4.  If  any  one  was  ap- 
prehended to  be  the  Murderer,  lie  was  to  be  tried  by 
Fire  and  Water,  though  he  killed  him  by  Misfortune  \ 
which  was  extended  beyond  Reafon  and  Juftice,  in 
Favour  of  the  Normans:  But  if  an  Englifiman  was  kill- 
ed by  Misfortune,  he  that  killed  him  was  not  in  Dan- 
ger of  Death,  becaufe  it  was  not  Felony.  For  faith 
Eraolon,  (who  wrote  the  latter  End  of  H.  3.)  Fol.  136. 
He  that  killed  a  Man  by  Misfortune,  was  to  be  dis- 
charged. 5.  If  the  Malefactor  was  not  taken,  then 
the  Country  was  to  be  amerced.  But  by  the  Statute  of 
Marlebridge,  if  it  was  known  that  the  Prifoner  Gain 
was  a  Frenchman,  and  was  killed  by  Misfortune,  then 
the  Country  mould  not  be  amerced  if  the  Manflayer 
was  not  taken  ;  or  if  he  were  taken,  he  mould  not 
be  put  to  his  Ordeal  Trial.  This  feems  to  be  the  true 
Meaning  of  that  Statute. 

But,  fecondJy,  it  will  appear  to  a  Demonflration, 
that  before  that  Statute,  he  that  killed  an  Englijhman, 
per  Infortunium^  was  never  in  Danger  of  Death  for 
this  Statute  of  Marlebridge,  was  made  52  H.  3.  The 
Statute  of  Magna  Charta  was  confummate,  9  //.  3. 
and  that  fuppofes,  That  every  one  imprifoned  for  the 
Death  of  a  Man,  and  not  thereof  indicted,  might  of 
Right  purfue  the  Writ,  de  Odio  C53  Atia  ;  and  if  it 
was  found  that  the  Perfon  imprifoned  killed  him,  fe  de- 
fendendo,  or  per  Infortunium,  and  not  per  Fetoniam, 
then  he  was  to  be  bailed,  which  fhewsj  that  he  was 

H  2  .  net 
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not  in  Danger  of  Death  •,  for  if  he  had,  he  would  not 
have  been  let  to  bail. 

Hereby  I  have  given  a  true  Account  of  the  Senfe  of 
the  Word  Murder,  that  it  was  when  (firft  in  the  Time 
of  Canutus)  a  Dane,  and  fince  (in  William  the  Con- 
queror) when  a  Frenchman  was  killed,  for,  as  it  was 
then  iuppofed  in  the  Time  of  Canutus,  the  Engliftmen 
hated  the  Danes  upon  Account  of  their  Nation  that  had 
fubdued  them,  and  would,  upon  all  Occafions,  feek 
their  Destruction,  as  they  did  of  a  confiderable  Num- 
ber of  them  in  the  Time  of  Ethelred  the  Saxon  King, 
that  preceded  Canutus  next,  fave  one  fo  the  Conquer- 
or had  the  lame  Reafon  to  fuipect  the  Safety  of  his 
Normans. 

Afterwards,  as  appears  by  the  Con fe (Tor's  Laws, 
Lamb.  141.  the  fecret  or  infidious  killing  of  any  other, 
as  well  as  a  Foreigner,  was  declared  to  be  Murder. 
Braclon  120,  134,  135.  Murder  is  thus  defined,  eft 
occulta  Rominum  extraneorum  &f  notorum  Occifio  Manu 
Hominum  neqiiitur  perpetrata.  With  which  agrees  the 
other  old  Books  of  Britton  and  Fleta  :  Only  in  Cafe  of 
a  Foreigner  it  was  penal  to  the  Country,  not  of  a 
Native/ 

Next,  it  may  be  necefifary  to  fhew  what  was  to  be 
underftood  by  Homicide  or  Manslaughter.  Braclon 
120,  121.  mentioning  the  worft  Part  of  it,  which  is  a 
voluntary  Homicide,  defined  in  this  Manner :  Si  qui*  ex 
cert  a  Scientid  £s?  in  Affultu  prameditato^  Ird,  vel  Odioy 
vel  Caufd  Lucri,  nequiter  (£  in  Felonid,  &c  contra  Pa- 
cem  Domini  Regis  aliquem  interfecerit.  If  one  unknow- 
ingly, and  by  a  premeditated  AfTault,  by  Anger  or 
Hatred,  or  for  Lucre-fake,  fhould  kill  another,  this  was 
accounted  Manslaughter ;  if  it  be  done  clanculo,  faith 
Braclon,  it  is  Murder:  That  was  all  the  Difference 
there  was  between  the  one  and  the  other. 

It 

<  See  WUL  Leg.  Angl  Sax.  P.  280.  Note  (k). 
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It  appears,  that  fince  that  of  Braflon,  the  Notion  of 
Murder  is  much  altered,  and  comprehends  all  Homi- 
cides, whether  privately  or  publicly  committed,  if  clone 
by  Malice  prepenfed.  With  this  agrees  Stam.  PL  Cor. 
1 8.  b.  At  this  Day  (faith  he)  a  Man  may  define  Mur- 
der in  another  Manner  than  it  is  defined  by  Brafton, 
Briiton  and  Fleta:  If  any  one  of  Malice  prepenfed  doth 
kill,  be  he  Englijhman  or  Foreigner,  if  lecretly  or  pub- 
licly, that  is  Murder  •,  this  was  the  Definition  long 
before  the  making  of  the  Statutes  of  4  H.  8.  Cap.  2. 
23  H.  8.  Cap.  1.  and  the  other  Statutes  that  took  a- 
way  Clergy.  To  define  Murder,  there  mufl  be  Ma- 
litia  pr<ecogitata,  as  alfo  murdravit  :  So  that  if  an  In- 
dictment be  that  the  Party  murdravit,  and  not  ex  Ma- 
litid  pracogitatd,  it  is  but  Manflaughter.  So  if  it  be 
ex  Malitid  pracogitaid,  omitting  murdravit,  it  is  but 
Manflaughter.  The  Parliament  complained,  that  Mur- 
derers, &c.  were  encouraged  to  offend,  becaufe  Par- 
dons of  Manflaughterers  were  granted  fo  eafily ;  the  Act 
therefore  prohibits  the  Granting  thereof.  13  R.  2. 
St.  2.  Cap.  1.  recites  the  fame  Mifchief  and  great 
Damage  by  Treafons,  Murders,  &c.  becaufe  Pardons 
have  been  eafily  granted  :  Therefore  the  Act  doth  pro- 
vide, That  if  a  Charter  for  the  Death  of  a  Man  be  ai- 
led ged  before  any  Juftice,  in  which  Charter  it  is  not 
fpecified,  that  he,  of  whofe  Death  any  fuch  is  arraign- 
ed, was  murdered  or  flain  by  Await,  AfTault,  or  Ma- 
lice prepenfed,  it  fliall  be  enquired  whether  he  was 
murdered,  or  flain  by  AfTaulr,  Await,  or  Malice  pre- 
penfed and  if  it  be  fo  found,  the  Charter  of  Pardon 
ihall  be  difallowed.  This  is  a  plain  Defcription  of 
Murder,  as  it  was  taken  to  be  according  to  the  com- 
mon Undemanding  of  Men. 

Ever  fince  the  killing  of  a  Man  by  ArTault  of  Ma- 
lice prepenfed  hath  been  allowed  to  be  Murder,  and 
so  comprehend  the  other  two  Inftances.    But  becaufe 

H  3  that 
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that  Way  of  Killing,  by  Poifon,  did  not  come  under 
the  antient  Definition  of  Braflon,  &c.  which  is  faid  to 
be  Mann  Hominum  perpetrata,  or  of  this  Statute  of  13 
R.  2.  St.  2.  Cap.  1.  Therefore,  by  the  Statute  of 
1  E.  6.  Cap.  12.  it  was  enacted,  Thar  wilful  poifon- 
ing  of  any  Perfon  fhould  be  accounted  wilful  Murder 
of  Malice  prepenfed. 

One  Thing  more  is  fit  to  be  obferved,  that  in  all 
Indictments  for  Murder,  a  Man  is  not  charged  posi- 
tively, that  he  did  murder  the  Perfon  flain,  but  that 
he  ex  Malitia  pr<scogitatd,  in  ipfum  Infukum  ferity  ac 
cum  quodam  Gladio,  he  gave  him  a  Wound  whereof  he 
died  :  Et  fic  ex  Malitia  pracogitatd  ipfum  murdravitr 
fo  the  Murder  is  charged  upon  him  by  Way  of  Con- 
clusion, and  as  a  Confequence  from  the  antecedent 
Matter  that  is  pofitively  alledged.  To  come  clofe  to 
a  State  of  the  prefent  Queftion,  it  doth  appear,  that 
Mawgridge  threw  the  Bottle  at  Mr.  Cope,  without  any 
Provocation  given  him;  for  the  Difference  was  be- 
tween him  and  the  Woman  that  was  there  in  Compa- 
ny, and  his  Behaviour  was  fo  rude  and  diftaflful,  as 
did  induce  Captain  Cope  to  defire  him  to  leave  the 
Room,  where  he  was  only  a  Gueft  to  him,  and  there, 
by  his  Permifiion  ;  this  Cope  might  reafonably  do, 
which  could  be  no  Caufe  to  provoke  Mawgridge  to 
make  the  lead  AfTault  upon  him:  Therefore  I  fhaH 
maintain  thefe  three  Pofitions. 

1.  That  in  this  Cafe  there  is  exprefs  Malice  by  the 
Nature  and  Manner  of  Mawgridge's  throwing  the  Bot- 
tle, and  drawing  his  Sword  immediately  thereupon. 

2.  That  Mr.  Cope's  throwing  a  Bottle  at  Maw- 
fridge,  whereby  he  was  hit  and  hurt  before  he  gave 
Mr.  Cope  the  mortal  Wound,  cannot  make  any  Altera- 
tion in  the  Offence  bv  reducing  it  to  be  of  fo  low  a 
Degree  as  Manslaughter. 

3. 1 
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g.  I  (hall  confider  what  is  iuch  a  Provocation  as  will 
make  the  Act  of  Killing  to  be  but  a  Manflaughter 
only. 

1.  Here  is  exprefs  Malice,  that  appears  by  the  Na- 
ture of  the  Action,  lb  me  have  been  led  into  Mi-ftake 
by  not  well  confidering  what  the  Paffion  of  Mai  ice  is  ; 
they  have  conftrued  it  to  be  a  Rancour  of  Mind  lodged 
in  the  Perfon  killing,  for  fome  confiderable  Time  be- 
fore the  Commiffion  of  the  Fact,  which  is  a  Miftake 
arifing  from  the  not  well  diftinguifhing  between  Ha- 
tred and  Malice.  Envy,  Hatred,  and  Malice,  are 
three  diftinct  Paflions  of  the  Mind. 

1.  Envy  properly  is  a  repining  or  being  grieved  at 
the  Happinefs  and  Profpcrity  of  another,  e  invidus  al- 
ter lus  macrefcit  Rebus  opimis. 

2dly,  Hatred,  which  is  odium,  is  as  Tully  faith,  Ira 
inveterate  a  Rancour  fixed  and  fettled  in  the  Mind  of 
one  towards  another,  which  admits  of  feveral  Degrees. 
It  may  arrive  to  fo  high  a  Degree,  and  may  cany  a 
Man  lb  far  as  to  wiih  the  Hurt  of  him,  though  not 
perpetrate  it  himfelf. 

3dly,  Malice  is  a  Defign  formed  of  doing  Mifchief 
to  another  Cum  quis  data  Opera  male  agit,  he  that 
defigns  and  ufeth  the  Means  to  do  ill  is  malicious, 
Odium  fignifics  Hatred,  Atia  Malice,  became  it 
is  eager,  fharp,  and  cruel.  He  that  doth  a  cruel 
Act  voluntarily,  doth  it  of  Malice  prepenfed, 
By  the  Statute  of  5  H.  4.  Cap.  5.  if  any  one  out 
of  Malice  prepenfed,  mail  cut  out  the  Tongue,  or 
put  out  the  Eyes  of  another,  he  mall  incur  the  Pain 
of  Felony.  If  one  doth  fuch  a  Mifchief  on  a  fudden, 
that  is  Malice  prepenfed  ;  for  faith  my  Lord  Coke,  if 
it  be  voluntarily,  the  Law  will  imply  Malice,  t  here- 
fore when  a  Man  mall,  without  any  Provocation,  [tab 
another  with  a  Dagger,  or  knock  out  his  Brains  with  a 

H  4  Bot- 
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Bottle,  this  is  exprefs  Malice,  for  he  defignedly  and 
purpofely  did  him  the  Mifchief.  This  is  fuch  an  Act 
that  is  malicious  in  the  Nature  of  the  Act  itfelf,  if 
found  by  a  Jury,  though  it  be  fudden,  and  the  Words 
ex  Malitid  pracogitata  are  not  in  the  Verdict,  Cro.  Car. 
131.  Holloway  s  Cafe,  who  was  Woodward  of  Aufter- 
ly  Park :  A  Boy  came  there  to  cut  Wood,  whom  by 
Chance  he  efpying,  and  the  Boy  being  upon  a  Tree, 
he  immediately  calls  to  him  to  defcend,  which  the  Boy 
obeying,  Holloway  tied  him  to  an  Horfe's  Tail  with  3 
Cord  that  the  Boy  had,  then  gave  him  two  Blows,  the 
Horfe  run  away  and  brake  the  Boy's  Shoulder  whereof 
he  died.  This  was  ruled  to  be  Murder  by  all  the  Ju- 
fLices-  and  Barons,  except  Juftice  Hutton,  who  only 
doubted  thereof ;  and  that  was  a  ftronger  Cafe  than 
this,  for  there  was  fome  Kind  of  Provocation  in  the 
Boy,  who  was  ftealing  the  Wood  in  the  Park,  of  which 
Holloway  had  the  Care  ;  and  it  cannot  be  reafonably 
thought  that  he  defigned  more  than  the  Chaftifement 
of  the  Boy,  and  the  Horfe  running  away  was  a  Sur- 
Y>rife  to  Holloway ;  yet  in  Regard  the  Boy  did  not  re- 
fill: him,  his  tying  him  to  the  Horfe-Tail  was  an  Acl: 
of  Cruelty,  the  Event  whereof  proving  fo  fatal,  it  was 
adjudged  to  be  Malice  prepenfed,  though  of  a  fudden, 
and  in  the  Heat  of  Paffion.  This  Cafe  is  reported  in 
Jones  198.  Palm.  585.  and  there  held,  that  the  Court 
could  determine  it  to  be  Malice  prepenfed  upon  the 
fpecial  Matter  found.  Two  playing  at  Tables,  fall 
put  in  their  Game,  one,  upon  a  fudden,  kills  the 
other  with  a  Dagger  :  This  was  held  to  be  Murder, 
by  Bromley,  at  Chefier  Affizes,  27  Eliz.  So  in  this 
Cafe,  if  the  Bottle  had  killed  Mr.  Cope,  before  he  had 
returned  the  Bottle  upon  Mawgridge,  that  would  have 
peen  Murder  without  all  Manner  of  Doubt. 

In  the  fecond  Place,  I  come  now  to  confider,  whe- 
ther Mr.  Cope's  returning  a  Bottle  upon  Mawgridge  be- 
fore 
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fore  he  gave  him  the  mortal  Wound  with  the  Sword, 
fhail  have  any  Manner  of  Influence  upon  the  Cafe  :  I 
hold  not.  Fir  ft,  becaufe  Mawgridge,  by  his  throwing 
the  Bottle,  hath  manifefted  a  malicious  Defign.  Se- 
condly, his  Sword  was  drawn  immediately  to  fupply 
the  Mifchief  which  the  Bottle  might  fall  fhort  of. 
Thirdly,  the  throwing  the  Bottle  by  Captain  Cope  was 
justifiable  and  f  lawful  and  though  he  had  wounded 
Mazvgridge,  he  might  have  juftified  it  in  an  Action  of 
Affault  and  Battery,  and  therefore  cannot  be  any  Pro- 
vocation to  Mawgridge  to  ftab  him  with  his  Sword. 
That  the  throwing  the  Bottle  is  a  Demonftration  of 
Malice  is  not  to  be  controverted ;  for  if  upon  that 
violent  Act  he  had  killed  Mr.  Cope,  it  had  been 
Murder.  Now  it  hath  been  held,  that  if  A,  of  his 
Malice  prcpenfed,  afTaults  B,  to  kill  him,  and  B  draws 
his  Sword  and  attacks  A,  and  purfues  him,  then  A, 
for  his  own  Safety,  gives  back,  and  retreats  to  a  Wall, 
B  ftill  purfuing  him  with  a  drawn  Sword,  A,  in  his 
Defence,  kills  B.  This  is  Murder  in  A,  for  Shaving 
Malice  againft  B,  and  in  Purfuance  thereof,  endea- 
vouring to  kill  him,  is  anfwerable  for  all  the  Confe- 
quences,  of  which  he  was  the  original  Caufe.  It  is 
not  reafonable  for  any  Man  that  is  dangeroufly  affault- 
ed,  and  when  he  perceives  his  Life  in  Danger  from 
his  Adverfay,  but  to  have  Liberty  for  the  Security  of 
his  own  Life,  to  purfue  him  thai  maliciouQy  aflaulted 
him  ;  for  he  that  hath  manifefted  that  he  had  Malice 
againft  another,  is  not  fit  to  be  trailed  ?  with  a  dan- 
gerous Weapon  in  his  Hand,  and  fo  refolved  by  ail 
the  judges,  i8  Car.  2.  when  they  met  at  Serjeant*  s- Inn* 
in  Preparation  for  my  Lord  Morley's  Trial.  If  /./,  of 
Malice  prepenfed,  difcharge  a  Piftol  at  B,  and  then 
runs  away,  B  purfues  him,  and  A  turns  back,  a? id  in 

hi$ 

*  See  Fojl.  Cr.  Law,  P.  274,  296. 
f  See  Foft.  Cr.  Law,  P.  274,  275. 
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his  own  Defence  kills  B>  it  is  Murder.  This  I  hold 
to  be  good  Law :  For  A  had  a  malicious  Intent  a- 
gainft  Z>,  and  his  Retreat  after  he  had  difcharged  his 
Piftol  at  B,  was  not  becaufe  he  repented,  but  for  his 
own  Safety. 

In  a  fet  Duel,  there  are  mutual  PalTes  made  be- 
tween the  Combatants,  yet  if  there  be  original  Malice 
between  the  Parties,  it  is  not  the  Interchange  of  Blows 
will  make  an  Alteration,  or  be  any  Mitigation  of  the 
Offence  of  Killing.  Therefore  I  hold,  if  mawgri&ge  had 
thrown  the  Bottle  at  Mr.  Cope,  and  Mr.  Cope  had  returned 
another  upon  him  and  hit  him,  and  thereupon  Maw- 
gridge  had  drawn  his  Sword  and  killed  Mr.  Cope9  it 
would  have  been  Murder.  Some  will  fay,  that  there 
is  a  Difference  between  the  Cafes,  for  that  the  Affault 
by  the  Piftol,  and  the  fighting  a  Duel  was  exprefs  Ma- 
lice, but  this  is  only  Malice  implied.  Surely  there  is 
no  Difference,  for  Malice  implied  is  prepenfed,  as 
much  as  if  there  had  been  a  Proof  of  Malice,  or  Ha- 
tred for  feme  confiderable  Time  before  the  Act ;  for  the 
Stroke  given,  or  an  Attempt  made  by  Malice  implied, 
is  as  dangerous  as  a  Stroke  given  upon  Malice  expreffed, 
therefore  may  be  as  lawfully  refilled.  This  very  Point 
was  alfo  coniidered  by  the  1 2  Judges  at  Serjeant's -Inn, 
and  by  them  refolved  to  be  Murder  upon  the  Occafion 
of  my  Lord  Morley's  Cafe.  When  a  Man  attacks  a- 
nother  with  a  dangerous  Weapon,  without  any  Provo- 
cation that  is  exprefs  Malice  from  the  Nature  of  the 
Act,  wh  ch  is  cruel.  The  Definition  of  Malice  im- 
plied, is  where  it  is  not  exprefs  in  the  Nature  of  the 
Ad,  as  where  a  Man  kills  an  Officer  that  had  Autho- 
rity to  arreft  his  Perfon  :  The  Perfon  who  kills  him  in 
Defence  of  himfelf  from  the  Arreft,  is  guilty  of  Mur- 
der, becaufe  the  Malice  is  implied,  for  properly  and 
naturally  it  was'  not  Malice,  for  his  Defign  was  only  to 
defend  himfelf  from  the  Arreft. 

3-  I 
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3.  I  come  now  to  the  third  Matter  propofed,  which 
h  to  conficler  what  is  in  Law  fuch  a  Provocation  to  a 
Man  to  commit  an  Act  of  Violence  upon  another, 
whereby  he  fhall  deprive  him  of  his  Lire,  fo  as  to  ex- 
tenuate the  Fact,  and  make  it  to  be  a  ManOaughter 
only.  Firft,  negatively  what  is  not.  Secondly,  pofi- 
tively  what  is.  Firft,  no  Words  of  Reproach  or  In- 
famy are  fufficient  to  provoke  another  to  fuch  a  De- 
gree of  Anger  as  to  ftrike,  or  aiTault  the  provoking 
Party  with  a  Sword,  or  to  throw  a  Bottle  at  him,  or 
ftrike  him  with  any  other  Weapon  that  may  kill  him  ; 
but  if  the  Perfon  provoking  be  thereby  killed,  it  is 
Murder. 

In  the  aftembly  of  the  Judges,  18  Car.  2.  this  was 
a  Point  pofitively  refolved. 

Therefore  I  am  of  Opinion,  that  if  two  are  in  Com- 
pany together,  and  one  fhall  give  the  other  contume- 
lious Language  (as  fuppofe  A  and  B)  A,  that  was  fo 
provoked,  draws  his  Sword  and  makes  a  Pals  at 
B  (then  having  no  Weapon  drawn)  but  jmiftes  him. 
Thereupon  B  draws  his  Sword  and  paiTes  at  A^  and 
there  being  an  Interchange  of  PafTes  between  them,  A 
kills  B.  I  hold  this  to  be  Murder  in  A9  for  A's  Pafs 
at  B  was  malicious,  and  what  B  afterwards  did  was 
lawful.  But  if  A,  who  had  been  fo  provoked,  draws 
his  Sword,  and  then  before  he  pafies,  B\  Sword  is 
drawn,  or  A  bid  him  draw,  and  B  thereupon  drawing, 
there  happen  to  be  mutual  PafTes :  If  A  kilis  B,  this 
will  be  but  ManOaughter,  becaufe  it  was  fudden  •,  and 
A's  Defign  was  not  fo  abfolutely  to  dellroy  i>,  but  to 
combat  with  him,  whereby  he  run  the  Hazard  of  his 
own  Life  at  the  fame  Time.  But  if  Time  was  ap- 
pointed to  fight  (fuppofe  the  next  Day)  and  according- 
ly they  do  fight;  it  is  Murder  in  him  that  kills  the 
other.  But  if  they  go  immediately  into  the  Field  and 
fight,  then  but  ManQaughter,  Suppofe  upon  pro- 
voking 
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voicing  Language  given  by  B  to  Ay  A  gives  B  a  Box 
on  the  Ear,  or  a  little  Blow  with  a  Stick,  which  hap- 
pens to  be  fo  unlucky  that  it  kills  i?,  who  might  have 
fome  Impoftume  in  his  Head,  or  other  Ailment  which 
proves  the  Caufe  of  Bh  Death,  this  Blow,  though  not 
juftifiable  by  Law,  but  is  a  Wrong,  yet  it  may  be  but 
Manflaughter,  becaufe  it  doth  not  appear  that  he  de- 
figned  fuch  a  Mifchief. 

2.  Secondly,  as  no  Words  are  a  Provocation,  fo  no 
affronting  Geftures  are  furflcient,  though  never  fo  re- 
proachful ;  which  Point  was  adjudged  in  an  Appeal  of 
Murder. 

There  having  been  a  Quarrel  between  and  By  and 
B  was  hurt  in  the  Fray  ;  and  about  two  Days  after,  B 
came  and  made  a  wry  Mouth  at  A,  who.  thereupon 
flruck  him  upon  the  Calf  of  the  Leg,  of  which  he  in- 
ftantly  died.  It  was  Murder  in  A  for  the  affronting 
him  in  that  Manner  was  not  any  Provocation  to  B  to 
ufe  that  Violence  to  A. 

There  hath  been  another  Cafe,  which  I  fear  hath 
been  the  Occafion  of  fome  Miftake  in  the  Decifions  of 
Queftions  of  this  Kind,  Jones  432.  D.  Willia?ns\ 
Cafe,  he  being  a  Welftman,  upon  St.  David's  Day, 
having  a  Leak  in  his  Hat,  a  certain  Perfon  pointed  to 
a  Jack  of  Lent  that  hung  up  hard  by,  and  faid  to  him 
Jook  upon  your  Countryman  at  which,  D.  Williams 
was  much  enraged,  and  took  a  Hammer  that  lay  upon 
a  Stall  hard  by,  and  flung  at  him,  which  miffed  him, 
but  hit  another  and  killed  him  :  He  was  indicted  upon 
the  Statute  of  (tabbing.  Refolved,  he  was  not  within 
that  Statute,  but  guilty  of  Manflaughter  at  Common- 
Law.  I  concur  with  that  Judgment,  that  it  is  not 
within  the  Statute  of  Stabbing,  for  it  is  not  fuch  a 
Weapon,  or  Act  that  is  within  that  Statute,  neither 
could  be  found  guilty  of  Murder,  but  only  of  Man- 
flaughter, for  the  Indictment  was  for  no  more.   But  if 

the 
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the  Indictment  had  been  for  Murder,  I  do  think  that 
the  Welfhman  ought  to  have  been  convicted  thereof, 
l  for  the  Provocation  did  not  amount  to  that  Degree  as 
to  excite  him  defignediy  todeftroy  the  Penon  that  gave 
it  him. 

3.  Thirdly,  if  one  Man  be  trefpaffmg  upon  ano- 
ther, breaking  his  Hedges  or  the  like,  and  the  Owner, 
or  his  Servant  mall,  upon  Sight  thereof,  take  up  an 
Hedge-ftake,  and  knock  him  on  the  Head  ;  that  will 
be  Murder,  becaufe  it  was  a  violent  Act,  beyond  the 
Proportion  of  the  Provocation,  which  is  fufficiently 
jufbified  by  Holloway\  Cafe,  who  did  not  feem  to  in- 
tend fo  much  the  Deftruction  of  the  young  Man  that 
ftole  the  Wood,  as  that  he  mould  endeavour  to  break 
his  Skull,  or  knock  out  his  Brains,  yet  ufing  that  vio- 
lent and  dangerous  A£tion  of  tying  him  to  the  Horfe's 
Tail,  rendered  him  guilty  of  Murder. 

If  a  Man  fhall  fee  another  dealing  his  Wood,  he 
Cannot  juftify  beating  him,  unlefs  it  be  to  hinder  him 
from  Healing  any  more  (that  is)  that  notwithstanding 
he  be  forbid  to  take  any,  he  doth  proceed  to  take 
more,  and  will  not  part  with  that  which  he  had  taken. 
But  if  he  defifts,  and  the  Owner  or  Woodward  purfues 
him  to  beat  him  fo  as  to  kill  him,  it  is  Murder. 

If  a  Man  goes  violently  to  take  another  Man's 
Goods,  he  may  beat  him  off  to  refcue  his  Goods,  but 
if  a  Man  hath  done  a  Trefpafs,  and  is  not  continuing 
in  it ;  and  he  that  hath  received  the  Injury  mail  there- 
upon beat  him  to  a  Degree  of  killing.  It  is  Murder, 
for  it  is  apparent  Malice  ;  for  in  that  Cafe  he  ought 
not  to  ftrike  him,  but  is  a  TrefpafTor  for  fo  doing. 

4.  Fourthly,  if  a  Parent,  or  a  Mafter  be  provoked 
to  a  Degree  of  PafTion  by  fome  Mifcarriage  of  the  Child 
or  Servant,  and  the  Parent  or  Mailer  fhall  proceed  to 
correct  the  Child  or  Servant  with  a  moderate  Wea- 
pon, and  fhall  by  Chance  give  him  an  unlucky  Stroke, 

fo 
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fo  as  to  kill  him,  that  is  but  a  Mi  fad  venture,  but  if 
the  Parent  or  M after  fhall  ufe  an  improper  Inftrument 
in  the  Correction,  then  if  he  kills  the  Child  or  Servant, 
it  is  Murder  :  And  fo  was  it  refolved  by  all  the  judges 
of  the  King's-Bench,  with  the  Concurrence  of  the  Lord 
Chief  Jultice  Bridgman,  in  a  fpecial  Verdict  in  one 
Gray's  Cafe,  found  at  the  Old  Bai/y,  i  o  OB.  1 8  Car.  2. 
and  removed  into  this  Court.  Gray  being  a  Smith,  B 
was  his  Servanr ;  he  commanded  B,  his  Servant,  to 
mend  certain  Stamps  belonging  to  his  Trade  after- 
wards, he  and  his  Servant  being  at  Work  at  the  Anvil, 
Gray  afked  his  Servant  whether  he  had  mended  the 
Stamps,  as  he  had  defired  him,  but  B,  the  Servant, 
having  neglected  his  Duty,  acknowledged  it  to  his 
Matter,  upon  which  the  Matter  was  angry,  and  told 
him  if  he  would  not  ferve  him,  he  fhould  ferve  in 
Bridewell -9  to  which  the  Servant  replied,  that  he  had 
as  good  ferve  in  Bridewell  as  ferve  the  faid  Gray  • 
whereupon  the  faid  Gray  took  the  Iron  Bar,  upon 
which  he  and  his  Servant  was  working,  and  ftruck  his 
Servant  with  it  upon  the  Skull,  of  which  the  Servant 
died.  This  was  held  to  be  Murder,  yet  here  was  a 
Provocation  on  a  Sudden,  as  a  fudden  Refentment, 
and  as  fpeedy  putting  it  in  Execution  for  though  he 
might  correct  his  Servant,  both  for  his  Neglect  and 
Unmannerlinefs,  yet  exceeding  Meafure  therein,  it  is 
malicious.  Every  one  mult  perceive  that  this  latt  is  a 
much  frronger  Cafe  than  this  at  Bar. 

1.  Firtt,  Gray  was  working  honeftly  and  fairly  at 
his  Trade,  and  juftly  calling  to  his  Servant  for  an  Ac- 
count of  his  Bufinefs ;  this  Mifcreant  was  in  the  actual 
Violation  of  all  the  Rules  of  Hofpitality. 

2.  Secondly,  Gray's  Action  was  Right,  as  to  the 
Striking  his  Servant  by  Way  of  Correction  but  the 
Error  was  in  the  Degree,  being  too  violent,  and  with 
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an  improper  Weapon.  This  of  Mawgridge  was  with  a 
Refolution  to  do  Mifchief. 

3.  Thirdly,  he  had  not  the  leaf!  Provocation  from 
Mr.  Cope,  until  after  he  had  made  the  firft  and  danger- 
ous Aftault,  and  then  purfued  it  with  the  drawing  his 
Sword  to  fecond  it,  before  Mr.  Cope  returned  the  other 
Bottle.  But  Gray  had  a  Provocation  by  the  Difap- 
pointment  his  Servant  gave  him  in  negkdiing  hisBufi- 
nefs,  and  returning  a  faucy  Anfwer. 

The  like  in  obftinate  and  perverfe  Children,  they 
are  a  great  Grief  to  Parents,  and  when  found  in  ill 
Actions,  are  a  great  Provocation.  But  if  upon  fuch 
Provocation  the  Parent  mall  exceed  the  Degree  of 
Moderation,  and  thereby  in  chaftifing  kill  the  Child, 
it  will  be  Murder.  As  if  a  Cudgel,  in  the  Correction 
that  is  ufed,  be  of  a  large  Size,  or  if  a  Child  be  thrown 
down  and  (lamped  upon  :  So  faid  the  Lord  Bridgeman 
and  Juftice  Twifden,  and  that  they  ruled  it  ib  in  their 
feveral  Circuits. 

5.  If  a  Man  upon  a  Hidden  Difappointmen:  by  ano- 
ther, f]iall  refort  violently  to  that  other  Man's  Houfe 
to  expoftulate  with  him,  and  with  his  Sword  mall  en- 
deavour to  force  his  Entrance,  to  compel  that  other  to 
perform  his  Promife,  or  otherwife  to  comply  with  his 
Defire  ;  and  the  Owner  (hall  fet  himfeif  in  Oppofition 
to  him,  and  he  mall  pafs  at  him,  and  kill  the  Owner 
of  the  Houfe,  it  is  Murder,  2  Roll.  Rep.  460.  Clement 
againft  Sir  Charles  Blunt,  in  an  Appeal  of  Murder, 
The  Cafe  was,  that  Clement  had  promifed  a  Dog  to  Sir 
Charles  Blunt,  and  being  requefted  accordingly  to  deli- 
ver him,  refufed,  and  beat  the  Dog  home  to  his  Houfe  ; 
at  which  Sir  Charles  Blunt  fetched  his  Sword,  and  came 
to  Clement's  Houfe  for  the  Dog,  Clement  flood  at  the 
Door,  and  refified  his  Entry  ;  Blunt  thereupon  kills 
Clement.  The-  Jury  were  merciful-,  and  found  this  Fact 
in  Sir  Charles  Blunt,  to  be  but  Manilaughter.  Lodde- 
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fidge  was  clearly  of  Opinion  it  was  Murder.  But  the 
Lord  Chief  Juftice  was  a  little  tender  in  his  Direction 
to  the  Jury.  But  Rolls  makes  this  Remark,  that  it 
was  not  infifted  upon  by  the  Appellant's  Council,  that 
Clements  was  in  the  Defence  of  his  Hotife,  and  that 
Blunt  attacked  Clement  to  force  it.  It  was  without  all 
Queftion  Murder,  though  of  a  fudden  Heat,  for  there 
was  no  Aflault  made  by  Clement  upon  him,  nor  any  of 
his  Friends,  but  all  the  Violence  and  Force  was  on  Sir 
Charles  Blunt  s  Side. 

Having  in  thefe  Particulars  {hewn  what  is  not  a  Pro- 
vocation fufficient  to  alleviate  the  A6t  of  Killing,  fo 
as  to  reduce  it  to  be  but  a  bare  Homicide.  I  will  now, 
fecondly,  give  fome  particular  Rules,  fuch  as  are  fup- 
ported  by  Authority  and  general  Confent,  and  mew 
what  are  always  allowed  to  be  fufficient  Provoca- 
tions. 

i.  Firft,  if  one  Man  upon  angry  Words  (hall  make 
an  Aflault  upon  another,  either  by  pulling  him  by  the 
Nofe,  or  filliping  him  upon  the  Forehead,  and  he  that 
is  fo  aflaulted  fhall  draw  his  Sword,  and  immediately' 
run  the  other  through,  that  is  but  Manflaughter  for 
the  Peace  is  broken  by  the  Perfon  killed,  and  with  an 
Indignity  to  him  that  received  the  Aflault.  Befides, 
he  that  was  fo  affronted,  might  reafonably  apprehend, 
that  he  that  treated  him  in  that  Manner  might  have 
fome  further  Defign  upon  him. 

There  is  a  Cafe  in  Stiles  467.  Buckner's  Cafe.  Buck- 
ner  was  indebted,  and  B  and  C  came  to  his  Chamber 
upon  the  Account  of  his  Creditor  to  demand  the  Mo- 
ney, B  took  a  Sword  that  hung  up,  and  was  in  the 
Scabbard,  and  flood  at  the  Door  with  it  in  his  Hand 
undrawn,  to  keep  the  Debtor  in  until  they  could  fend 
for  a  Bailiff  to  arreft.  him  thereupon  the  Debtor  took 
out  a  Dagger  which  he  had  in  his  Pocket,  and  (tabbed 
B.  This  was  a  fpecial  Verdict,  and  adjudged  only  Man- 
flaughter, 
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daughter,  For  the  Debtor  was  infulted,  and  imprifoned 
injuriouQy  without  any  Procefs  of  Law,  and  though 
within  the  Words  of  the  Statute  of  Stabbing,  yet  not 
within  the  Reafon  of  it. 

2.  Secondly,  if  a  Man's  Friend  be  aflaulted  by  ano- 
ther, or  engaged  in  a  Quarrel  that  comes  to  Blows, 
and  he  in  the  Vindication  of  his  Friend,  mail,  on  a 
itidden,  take  up  a  mifchievous  Inftrumenr  and  kill  his 
Friend's  Adverfary,  that  is  but  Manflaughter.  If  two 
be  fighting  together,  and  a  Friend  of  the  one  takes  up 
a  Bowl  on  a  fudden,  and  with  it  break  the  Skull  of  his 
Friend's  Adverfary,  of  which  he  died,  that  is  no  more 
than  Manflaughter.  So  it  is,  if  two  be  fighting  a  Duel, 
though  upon  Malice  prepen fed,  and  one  comes  up  and 
takes  Part  with  him,  that  he  thinks  may  have  the  Dif- 
advantage  in  the  Combat,  or  it  may  be  that  he  is  molt 
affected  to,  not  knowing  of  the  Malice,  that  is  but 
ManOaughter. 

3.  Thirdly,  if  a  Man  perceives  another  by  Force  to 
be  injurioufly  treated,  preiTed,  and  retrained  of  his 
Liberty,  though  the  Perfon  abufed  doth  not  complain, 
or  call  for  Aid  or  A ffi fiance  %,  and  others  out  of  Com- 
panion mail  come  to  his  Refcue,  and  kill  any  of  thofe 
that  mall  fo  reftfain  him,  that  is  Manflaughter,  18 
Car.  2.  adjudged  in  this  Court,  upon  a  fpecial  Verdict 
found  at  the  Old  Bhify,  in  the  Cafe  of  one  Hugett,  1 8 
Car.  2.  A,  and  others  in  the  Time  of  the  Dutch  War, 
without  any  Warrant,  impreffed  B  to  ferve  the  King 
at  Sea,  B  quietly  fubmitted,  and  went  off  with  the 
Prefs-rnafters :  Hugett  and  the  others  purfued  them, 
and  required  a  Sight  of  their  Warrant ;  but  they  mew- 
ed a  Piece  of  Paper  that  was  not  a  fufficient  Warrant : 
Thereupon  Hugett  with  the  others  drew  their  Swords, 
and  the  Prels-mafters  theirs,  and  fo  there  was  a  Com- 
bat, and  thofe  who  endeavoured  to  refcue  the  Preft- 
jman,  killed  one  of  the  pretended  Prefs- matters.  This 
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was  but  Man  (laughter,  for  when  the  Liberty  of  one 
Subject  is  invaded,  it  affects  all  the  reft  :  It  is  a  Pro- 
vocation to  all  People,  as  being  of  ill  Example  and 
pernicious  Confequence.  All  the  Judges  of  the  Kings- 
Bench,  viz.  Keilyng,  Twifden,  Wyndham,  and  More  ton, 
were  of  Opinion,  that  it  was  Murder,  becaufe  he  med- 
dled in  a  Matter  in  which  he  was  not  concerned :  But 
the  other  eight  Judges  of  the  other  Courts  conceived  it 
only  Manflaughter,  to  which  the  Judges  of  the  Kings- 
Bench  did  conform  and  gave  Judgment  accordingly. 

4.  Fourthly,  when  a  Man  is  taken  in  Adultery  with 
another  Man's  Wife,  if  the  Ilufband  fhall  ftab  the 
Adulterer,  or  knock  out  his  Brains,  this  is  bare  Man- 
ilaughter  for  Jealoufy  is  the  Rage  of  a  Man,  and 
Adultery  is  the  higheft  Invafion  of  Property. 

If  a  Thief  comes  to  rob  another,  it  is  lawful  to  kill 
him.  And  if  a  Man  comes  to  rob  a  Man's  Pofterity 
and  his  Family,  yet  to  kill  him  is  Manflaughter,  fo  is 
the  Law,  though  it  may  feem  hard,  that  the  Killing  in 
one  Cafe  mould  not  be  a&  judicable  as  the  other.  20 
Leviticus,  10  Ver.  If  one  committed  Adultery  with 
his  Neighbour's  Wife,  even  he,  the  Adulterer,  and 
the  Adultrefs,  fhall  be  put  to  Death,  fo  that  a  Man 
cannot  receive  an  higher  Provocation.  But  this  Cafe 
bears  no  Proportion  with  thofe  Cafes  that  have  been  ad- 
judged to  be  only  Mandaughter,  and  therefore  the 
Court  being  fo  advifed,  doth  determine  that  Maw- 
gridge  is  guilty  of  Murder.  More  might  be  faid  upon 
this  Occafion  ;  yet  this  may  at  prefent  fuffke  to  fet  the 
Matter  now  in  Queftion  in  its  true  Light,  to  fhew  how 
neceliary  it  is  to  apply  the  Law  to  exterminate  fuch 
noxious  Creatures.  Upon  this  Conviction,  the  Court 
did  direct  that  Procefs  mould  be  iffued  againft  Maw- 
gridge,  and  fo  to  proceed  to  Outlawry  if  he  cannot  be 
retaken  in  the  mean  Time. 

In 
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tn  the  Year  1708,  Lord  Chief  Juftice  Holt  *  pub- 
liftied  the  following  Report,  with  fome  Notes  of  his 
own  upon  them. 

"  A  Report  of  divers  Cafes  in  Fleas  of  the  Crown,  ad- 
judged and  determined,  in  the  Reign  of  the  late  King 
Charles  the  fecond,  with  Directions  for  Juftkes  of  the  . 
Peace,  and  others?  collected  by  Sir  John  Key  ling,  Knt. 
late  Lord  Chief  Juftice  of  his  Majeftys  Court  of  KingV 
Bench,  from  the  original  Manufcrtpt  under  his  own 
Hand,  To  which  is  added,  the  Report  of  three  modern 
Cafes,  viz.  Armftrong  and  Lifle  ;  The  King  and b  Plum- 
mer-,  The  Queen  and  c  Mawgridge." 

Note;  Thurfday,  9  February,  1709,  was  the  la  ft 
Time  his  Lordfhip  fat  in  Court. 

He  married  0  Anne,  Daughter  of  Sir  John  f  Cropley, 
of  Clerkenwell,  in  the  County  of  Middlefex,  Baronet* 
whom  he  left  without  irfue,  and  5  departed  this  Life 
on  the  fifth  Day  of  March,  1 709,  about  3  o'Clock 
in  the  Afternoon*  at  his  Houfe  in  Bedford-Row,  afcer  a 
long  lingering  Uinefs,  in  the  fixty-eighth  Year  of  his 
Age  ;  and  was  fucceeded  by  Sir  Thomas  h  Parker,  Knight, 
her  Majefty's  youngeft  Serjeant  at  Law,  who  was  fwom 
into  the  Office  the  13th  of  the  faid  Month  of  March, 
at  the  Lord  Chancellor  Cowper9s. 

1 2  Lord 

a  Foji.  Cr.  Law,  P.  204.  Boy.  Remarkables  of  the  Year  171Q. 
P.  410. 

b  See  it  at  large,  in  P.  47. 
c  See  it  at  large,  in  P.  9^. 
d  Mod.  Rep.  11  Vol.  P.  263. 

c  She  died,  Jan.  25,  171  2,  and  was  buried  at  Redgrave  in  Suf- 
folk.   Le  Neve^s  Monutnenta  Anglicana.  P.  253. 
f  He  died  in  December  17 13,  Id.  P.  272. 

s  Lord  Raym.  Rep.  2  Vol.  P.  1309.  Mod.  Rep.  11  Vol.  P.  276. 
Tind.  Contin.  Rap.  Hill.  Engl.  4  Vol.  P.  156. 

h  Lord  Raym.  &fV.  Mod.  Rep.  as  above.  Collinses  Peerage  of 
England,  3  Vol.  P.  493.  Gazette.  N°.  4665.  Bifhop  Burnet  lays, 
chat  immediately  upon  Lord  Chief  JiUtice  Holf%  Death,  Parker 

was 
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Lord  Chief  Juftice  Holt\  Remains  lie  interred  in 
the  Farifh  Church  of  Redgrave  in  the  County  of  Suf- 
folk, under  a  mod  fumptuous  marble  Monument,  up- 
on which  there  is  a  Figure  of  his  Lord  (hip  in  full  Pro- 
portion, in  his  Robes  of  Chief  Juftice,  fetting  in  a 
Chair,  and  under  him  the  following  Infcription : 

1  M.  S. 

D  JOHANNES  HOLT,  Equitis  Aur. 
Totius  Anglic,  in  Banco  Regio, 
Per  xxi  Annos  continuos, 
CAPITALIS  JUSTITIARII, 
Gulielmo  Regi,  Annaeqj  Reginse, 

Confiliarii  perpetui, 
Libertatis,  ac  Legum  Anglicarum 
ASSERTORIS,  Vindicis,  Cuftodis, 
Vigilis,  acris,  et  intrepidi, 
Rolandus  Frater  uriicus,  et  Hseres, 
Optime  de  fe  mtrito, 
Pofuit. 

DieMartii  vto-  MDCCIX,  fublatus  eft  ex  Oculis  noftris. 
Natus  xxx  Decembris,  Anno  MDCXLII. 

But  foon  after  a  much  more  durable  Monument  thari 
this  was  erected  to  his  Memory    for  his  Lord  (hip's 
Integrity  and  Uprightnefs  as  a  Judge  were  celebrated 
by  one  of  the  belt  Writers  of  the  Age  (an  Age  charac- 
terized 

was  made  Lord  Chief  Juftice.  This  great  Promotion  (fays  Bur- 
vet)  feemed  an  evident  Demonftration  of  Queen  Anne's  approving 
the  Profecution  againft  Doctor  Sacbeverel ;  for  none  of  the  Mana- 
gers had  treated  him  fo  feverely  as  Parker  had  done ;  yet  fecret 
Whifpers  were  very  confidently  fet  about,  that  though  the  Queen's 
Affairs  put  her  on  acting  the  Part  of  one  that  was  pleafed  with  this 
Scene,  yet  fhe  diiliked  it  all,  and  would  take  the  firft  Occafion  to 
fhew  it.  Burnet's  Hift.  of  his  own  Times,  2  Vol.  P.  543. 
1  Le  Neve 's  Monument '.  Anglican.  P.  168. 
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terized  for  inimitable  ones)  the  Monument  alluded  to, 
is  N°.  14  of  the  Taikr ;  it  has  been  obferved,  and  ve- 
ry juftly  too,  that  mod  of  the  Papers  published  in  the 
Tatters,  Spetlators,  and  Guardians,  are  written  on  Sub- 
jects which  never  vary,  but  are  and  will  be  for  ever 
the  fame  in  all  Ages,  and  in  all  Countries ;  that  the 
Reader  therefore  may  judge,  whether  the  Tatler  refer- 
red to  is  not  one  of  that  Sort,  it  is  here  infertcd  at 
Jarge,  and  is  as  follows  : 

"  It  would  become  all  Men,  as  well  as  nr%  to  lay 
before  them  the  noble  Character  of  Verus  the  Magi- 
ftrate,  who  always  fat  in  Triumph  over,  and  in  Con- 
tempt of  Vice  :  He  never  fcarched  after  it,  or  fpared 
it  when  it  came  before  him  :  At  the  fame  Time,  he 
could  fee  through  theHypocrify  and  Difguife  of  thofe, 
who  have  no  Pretence  to  Virtue  themfelves,  but  by 
their  Severity  to  the  vicious.    The  fame  Verus  was, 
in  Times  long  pair,  Chief  Juftice  (as  we  call  it  a- 
mongft  us)  in  Felicia.    He  was  a  Man  of  profound 
Knowledge  of  the  Laws  of  his  Country,  and  as  juft 
an  Obferver  of  them  in  his  own  Perfon.    He  confi- 
dered  Juftice  as  a  cardinal  Virtue,  not  as  a  Trade  for 
Maintenance.    Wherever  he  was  Judge,  he  never 
forgot  that  he  was  alfo  Council.    The  Criminal  before 
him  was  always  fure  he  flood  before  his  Country,  and, 
in  a  Sort,  a  Parent  of  it.    The  Prifoner  knew,  that 
though  his  Spirit  was  broken  with  Guilt,  and  incapable 
of  Language  to  defend  itfelf,  all  would  be  gathered 
from  him  which  could  conduce  to  his  Safety    and  that 
his  Judge  would  wreft  no  Law  to  deftroy  him,  nor 
!  conceal  any  that  could  fave  him.    In  his  Time  there 
I  was  a  Neft  of  Pretenders  to  Juftice,  who  happened  to 
I  be  employed,  to  put  Things  in  a  Method  for  being  ex- 
\  amined  before  him  at  his  ufual  Seffwns :   Thefe  Ani- 
\  mals  were  to  Verus,  as  Monkies  are  to  Men,  fo  Uke+ 
i  that  ycu  can  hardly  difown  them     but  fo  bafe7  that 
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you  are  ajhamed  of  their  Fraternity.    It  grew  a  Phrafe, 
*  who  would  do  Juilice  on  the  Juftices  ?'  That  cer- 
tainly would  Verus.    I  have  feen  an  old  Trial  where 
he  fat  Judge  on  two  of  them  ;  one  was  called  Trick- 
T rack,  the  other  Ttarfloift  :  One  was  a  learned  Judge 
of  Sharpers,  the  other  the  Quickeft  of  all  Men  at  find- 
ing out  a  Wench.    Trick-Track  never  fpared  a  Pick- 
pocket, but  was  a  Companion  to  Cheats :  Tearjhift 
would  make  Compliments  to  Wenches  of  Quality,  but 
certainly  commit  poor  ones.    If  a  poor  Rogue  wanted 
a  Lodging,  Trick  Track  fent  him  to  Gaol  for  a  Thief : 
If  a  poor  Whore  went  only  with  one  thin  Petticoat,  T wr~ 
Jhifi  would  imprifon  her  for  being  loofe  in  her  Drefs. 
Thefe  Patriots  infefted  the  Days  of  Verus,  while  they 
alternately  committed  and  releafed  each  others  Prifon- 
ers..   But  Verus  regarded  them  as  Criminals,  and  al- 
ways looked  upon  Men  as  they  ftood  in  the  Eye  of 
Juftice,  without  refpecling  whether  they  fat  on  the 
Bench,  or  flood  at  the  Bar." 

His  IiDrdfhip  died,  feized  of  a  very  confiderable  real 
Eftate,  Part  of  which  he  purchafed  of  the  Barons  of 
Redgrave  in  Suffolk,  premier  Baronets  of  England ;  in 
what  Manner  his  Lordlliip  was  pleafed  to  difpofe  of  it, 
and  alfo  of  a  very  large  perfonal  Eftate  may  be  feen  in 
the  following  Abftract  of  his  Lordlhip's  Will  and 
Codicils. 
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Abstract  of  Lord  Chief  Juftice 
HOLT's  Will  and  Codi- 
cils, &c. 

SIR  JOHN  HOLT,  Knight,  Lord  Chief  Ju- 
ftice of  the  Court  of  Sheens-Bench  at  Weftminfter, 
to  her  late  Majefty  Queen  Anne*  by  his  lad  Will  arid 
Teflament,  bearing  Date  the  4th  Day  of  September, 
1708,  revoked  all  former  Wills,  and  after  reciting, 
that  he  had  by  Deed,  out  of  his  Manor  of  Redgrave, 
and  other  his  Manors  and  Hereditaments  in  the  Coun- 
ty of  Suffolk,  made  one  Demife  to  Truftees,  to  fecure 
for  his  Wife  the  yearly  Sum  of  700/.  for  fo  long  Time 
as  fhefhould  Jive  ;  he  did,  by  his  faid  Will,  ratify  and 
confirm  the  faid  Deed  in  as  large  a  Manner  as  was 
therein  exprefled,  and  (fubject  unto  the  faid  Charge) 
he  devifed  all  his  Manors,  Meflfuages,  Lands,  Tene- 
ments, and  Hereditaments  in  the  faid  County  of  Suf- 
folk, and  likewife  in  Bray,  in  the  County  of  Berks, 
and  of  Royfton,  and  elfewhere,  in  the  Counties  of  Hert- 
ford and  Cambridge,  and  each  of  them,  and  in  Tilby, 
or  elfewhere,  in  the  County  of  Norfolk,  and  in  the 
City  of  Oxford,  in  the  County  of  Oxon    and  all  other 
his  Lands  and  Inheritance  whatfoever  and  wherefoevcr^ 
to  his  Brother  Rowland  Holt,  for,  and  during  his  Life, 
without  Impeachment  of  Wafte,  and  from  and  after 
the  Determination  of  that  Eftate,  to  William  Longue- 
ville,  of  the  Inner  Temple,  London,  Efqj  and  Sihefter 
Petyt,  of  Barnard's- Inn,  London,   Gentleman,  and 
their  Heirs,  during  the  Life  of  his  faid  Brother  in  Truft, 
to  preferve  the  contingent  Remainders  therein,  after 
devifed,  from  being  barred,  but  to  permit  his  faid  Bro- 
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ther  to  take  the  Rents  and  Profits  thereof,  to  his  own* 
Ufe  fqr  his  Life,  and  from  and  after  the  Deceafe  of  his 
faid  Brother,  to  John  Holt  (his  eldeft  Son)  for  his  Life, 
without  Impeachment  of  Wade,  and  from  and  after 
the  Determination  of  that  Eftate,  to  the  faid  William. 
Longueville  and  Silvefter  Petyt,  and  their  Heirs,  during 
the  Life  of  the  faid  John  Holt,  in  Truft,  to  preferve 
the  contingent  Remainders  therein,  after  devifed,  from 
being  barred,  but  to  permit  the  faid  John  Holt,  to  take 
the  Rents  and  Profits  thereof  to  his  own  Ufe  for  his 
Life,  and  from  and  after  the  Deceafe»  of  the  faid  John 
■Holly  to  the  fir  ft  and  every  other  Son  and  Sons  of  the  Bo- 
dy of  the  faid  John  Holt>  to  be  begotten  fuccefiively,  and 
the  Heirs  male  of  the  Body  and  Bodies  of  fuch  flrft  and 
other  Son  and  Sons  to  be  begotten  feverally  and  reflec- 
tively ,  the  eldeft  of  fuch  Sons,  and  the  Heirs  male  of 
Ins  Body,  to  be  begotten,  being  always  to  be  preferred 
before  the  younger  of  fuch  Sons,  and  the  Heirs  male  of 
his  and  their  Body  and  Bodies  ifluing.  And  in  Default  of 
fuch  IfTue,  the  Teftator  deviled  all  his  faid  Eftates  in  like 
Manner  to  Thomas  Holt  (fecond  Son  of  his  faid  Brother) 
and  in  Default  of  fuch  IfTue,  the  faid  Teftator  further 
devifed  all  his  faid  Eftates  in  like  Manner  to  Rowland 
Holt  (third  Son  of  his  laid  Brother)  and  in  Default  of 
fuch  IfTue,  to  Henry  Holt  (fourth  Son  of  his  faid  Bro- 
ther) and  in  Default  of  fuch  IfTue,  to  all  and  every 
other  the  Sons  of  his  Brother  the  faiel  Rowland  Holt^ 
and  the  Heirs  male  of  their  feveral  and  refpecTive  Bo- 
dies, lawfully  ifiuing  the  elder  of  fuch  Sons,  and  the 
Heirs  male  of  his  Body,  being  to  be  preferred  before 
the  younger  of  fuch  Sons,  and  the  Heirs  male  of  their 
Bodies  refpectively.    And  in  Default  of  fuch  IfTue,  the 
faid  Teftator  further  devifed  all  his  faid  Eftates  in  like. 
Manner  10  Edward  Leman  (Son  of  his  Sifter  Leman) 
and  in  Default  of  fuch  IfTue,  to  John  Levett  (eldeft 
Son  of  his  Sifter  Levett)  and  for  Default  of  fuch  IfTue,  to, 
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Richard  Levett  (fecond  Son  of  his  Sifter  Z^/r)  and  in 
Default  of  fuch  IfTue,  to  his  own  right  Heirs  for  ever. 
And  if  all  his  Brother's  Iffue  male  fhould  fail,  fo  as 
the  laid  Suffolk  Eftate,  or  the  capital  Mcftuage  of  Red- 
grave^ and  the  Manor  of  Redgrave  (Part  of  the  faid 
Suffolk  Eftate)  fhould  come  to  and  be  veiled  in  the  faid 
Edward  Leman,  or  any  his  Ifllie  male,  or  in  the  faid 
John  Levett^  or  any  his  IfTue  male,  then  he  willed, 
that  when,  and  as  he  and  they  mould  come  to  and  be 
in  PofTeflion  of  the  faid  Suffolk  Eftate,  or  the  faid  ca- 
pital MefTuage  of  Redgrave,  and  Manor  of  Redgrave, 
by  Virtue  of  his  Will,  fuch  of  them,  who  from  Time 
to  Time,  fhould  fo  be  in  PofTeftion,  fhould  ufe  the 
Name  of  Holt  only,  for  his  and  their  Sirname  :  The 
Teftator  further  willed,  that  his  Brother,  and  each, 
and  every  other  of  the  Perfons  therein  before  made  Te- 
nants for  their  refpeclive  Lives,  and  who  fliould,  by 
Virtue  of  his  faid  Will,  thereafter  be  made  Tenants 
for  their  refpeclive  Lives,  of  any  other  Hereditaments, 
when,  and  as  in  Pofleftion  of  any  of  the  Manors,  Mef- 
fuages,  Lands,  and  Hereditaments,  of  which  they 
were  to  be  but  Tenants  for  their  Lives  refpectively,  by 
Virtue  of  his  faid  Will,  fhould,  and  might,  by  any 
Writing  indented  and  executed  before  two  or  more 
Witneffes,  from  Time  to  Time,  Leale  all,  or  any  Parts 
of  the  faid  Hereditaments,  for  any  Term  or  Terms 
of  Years,  not  exceeding  one  and  twenty  Years,  provid- 
ed that  no  fuch  Leafe  was  made  difpunifhable  of  Vv  afte, 
nor  made  to  commence  in  Remainder  or  Reverfion, 
and  fo  as  there  was  referved  yearly,  during  the  Conti- 
nuance of  every  fuch  Leafe,  the  Deft  improved  Rent, 
which  at  the  Time  of  making  thereof,  could,  or  might 
be  gotten  for  the  fame,  without  taking  any  Fines  for 
making  thereof.  And  the  Teftator  willed,  that  every 
of  his  Brother's  Sons,  and  the  faid  Edward  Leman, 
John  Levett,  and  Richard  Levett,  when,  and  as  they 
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mould  be  in  Poffeffion  of  any  of  the  PremifTes  limited 
to  them  for  their  Lives  reflectively  as  aforefaid,  and 
when,  and  as  they  mould  be  in  Poflfefiion  of  any  other 
the  PremifTes  as  thereafter  might  be  limited  to  them 
reflectively  for  their  Lives,  by  Virtue  of  his  faid  Will 
might,  and  mould  have  Power  and  Authority  for, 
and  in  Refpe6t  of  every  one  thoufand  Pounds,  which 
every  Woman  whom  he  and  they  refpectively  mould 
marry,  fhould  bring  or  mould  have  brought  as  a  Mar- 
riage Portion,  to  fettle,  as,  and  for  a  Jointure,  upon 
every  fuch  Woman,  Lands,  Tenements,  and  Heredi- 
taments, of  the  Value  of  one  hundred  Pounds  per  An- 
nwm%  for,  and  during  the  Term  of  every  fuch  Wo- 
man's Life,  to  commence  from,  and  after  the  Deceafe 
of  them  who  fhould  fo  fettle  any  fuch  Jointure,  and 
ib  for  more  and  forlefs.  The  Teftator  devifed  to  the 
laid  William  Longueville  and  Silvefter  Petyt,  (whom  he 
made  Executors  of  his  Will,)  their  Heirs,  Executors, 
and  Administrators,  all  fuch  real  and  perfonal  Eftates 
as  were  or  fhould  be  in  Mortgage  to  him,  or  to  any 
Perfon  or  Perfons  in  Truft  for  him ;  and  all  Moneys 
which  fhould  be  due  and  owing  to  him  at  his  Deceafe, 
upon  Securities  by  Bond,  Mortgage,  Judgment,  or 
otherwiie.  The  Teftator  directed  his  funeral  Char- 
ges, Debts,  and  Legacies,  to  be  paid,  and  to  be  buried 
at  Redgrave  his  Funeral  to  be  ordered  as  his  Wife 
mould  direct,  as  privately  as  could  be  with  Decency. 
And  to  his  Wife  he  deviled  two  hundred  Pounds  of 
Jaw ful  Money  of  Great  Britain,  to  be  paid  her  out  of 
the  Arrears  of  Rents  and  Intereft  that  mould  be  due 
to  him  when  he  died,  and  fo  foon  as  might  be  after 
his  Deceafe  •,  and  he  devifed  to  her  alfo,  the  Sum  of 
2100/.  of  like  Money,  fecured  by  the  Mortgage  of 
Mr.  S.  made  to  him  and  her ;  and  the  Sum  of  600/. 
of  like  Money,  fecured  to  him  and  her  by  Sir  P.  B. 
on  Mortgage,  and  300//  more  of  like  Money,  which 
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he  had  put  out  as  his  own  Money,  and  for  which  fhe 
had  his  Note.    And  he  gave  to  her  all  her  wearing 
Apparel,  and  Linen,  and  all  the  Jewels,  Necklaces, 
Watches,  Rings,  Plate,   Pictures,  and  Linen,  and 
likewise  the  Houfhold-Goods,  which  he  mould  have 
at  the  Time  of  his  Death  in  the  Houfe  where  he  lived 
in  Bedford-Row,  or  in  any  other  Houfe  which  he  fhould 
dwell  in,  except  what  fhould  be  in  and  about  his  Houfe 
at  Redgrave    and  alfo  fuch  Coach  and  Horfes  as  fhe 
fhould  have  ufed  during  his  Life.  He  directed  his  Bro- 
ther fhould  be  paid  by  his  Executors  and  Truftees,  fo 
much  per  Annum,  out  of  his  perfonal  Eftate,  as  during 
his  Wife's  Life  fhould,  and  might  make  up  the  Refi- 
due  of  the  Rents  and  Profits  of  his  Eftates  in  Suffolk, 
and  elfewhere,  deviled  to  him  for  his  Life,  the  yearly 
Sum  of  iooo/.  of  like  Money,  over  and  above  all  Par- 
liament and  other  Taxes  and  Charges  whatfoever.  The 
Teflator  further  devifed  to  his  Sifter  Leman,  200/.  a 
Year  of  like  Money  for  her  Life,  to  be  paid  her  by 
half-yearly  Payments,  from  the  Time  of  his  Deceafe, 
that  is  to  fay,  at  the  Feaftof  St.  Michael  the  Archan- 
gel, and  of  the  Annunciation  of  the  Bleffcd  Virgin, 
the  firft  Payment  to  be  made  at  fuch  of  the  faid  Feafts 
as  fhould  firft  and  next  happen  after  his  Deceafe.  To 
his  Sifter  Levels,  he  devifed  the  Sum  of  200/.  of  like 
Money,  to  be  paid  her  within  one  Year  after  his  De- 
•ceafe.    To  his  Executors  he  gave  50/.  of  like  Money 
apiece.    To  the  Poor  of  the  Parifh  where  he  fhould 
be  buried,  he  gave  50/.  of  like  Money.    To  Mr. 
John  Ince,  and  to  Robert  Hyde,  Jofeph  Mafon,  and 
Edward  Ventrts,  he  gave  twenty  Pounds  of  like  Mo- 
ney apiece  for  Mourning  ;  and  his  Will  was,  that  the 
Rents  and  Profits  of  all  his  Manors,  Lands,  and  Te- 
nements, and  all  fuch  Intereft-Money  as  fhould  be  due 
when  he  died,  (his  Debts,  Legacies,  and  funeral  Ex* 
pences  being  firft  paid)  and  all  In tereft- Money  that 
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ihould  accrue  after  his  Death  (over  and  above  the 
i  ooo/.  per  Annum,  to  be  made  up  as  aforefaid  to  his 
Brother]  mould  be,  by  his  faid  Truftees,  difpofed  of, 
at  Intereft,  until,  from  thence,  the  Sum  of  7000/. 
ihould  be  raifed  for  his  Brother's  Daughters,  and 
younger  Sons^  in  Manner  as  was  therein  after  cxpreffed 
(that  is  to  fay)  the  faid  7000/.  mould  be  divided  a- 
mongft  his  laid  Brother's  Daughters,  and  younger 
Sons,  in  equal  Proportions,  and  be  paid,  and  payable 
to  the  Daughters,  at  their  refpeclive  Days  of  Marriage, 
or  Ages  of  2  1  Years,  which  ihould  firft  happen.  And 
to  the  younger  Sons,  when  they  mould  reflectively 
attain  their  Ages  of  2 1  Years,  or  fooner  if  his  Execu- 
tors and  Truftees,  or  the  Survivor  of  them  mould 
think  fit,  for  the  Good  of  any  of  the  younger  Sons,  to 
have  his  or  their  Portion  or  Portions,  or  Part  of  the 
fame  to  be  paid  fooner ;  as  for  placing  any  of  them  out 
Apprentices,  orotherwife.  And  the  Intereft  or  Pro- 
ceed of  the  laid  7000/.  after  fuch  Time,  as  the  faid 
Sum  of  7000/.  fhouid  be  raifed,  the  Teftator  direc- 
ted to  be  paid,  to  for  and  among  the  faid  Daughters 
and  younger  Sons  of  his  Brother,  for  their  Maintenance, 
in  equal  Proportions,  until  their  Portions  reflectively, 
ihould  become  due  and  payable  as  aforefaid,  and  if 
any  of  his  faid  Brother's  Daughters,  or  younger  Sons, 
fhculd  die  before  their  Portions  became  payable,  then 
he  directed  the  Portion  and  Portions  of  her,  him,  or 
them,  fo  dying,  to  go  and  be  together  with  Intereft 
thenceforth  to  be  due  for  the  fame,  to  the  Survivors 
of  the  faid  Daughters  and  younger  Sons  equally.  He 
defired  that  his  Executors  and  Truftees  fhouid  be  al- 
lowed all  their  Expences  and  Charges  occafioned  by 
their  being  his  Truftees  and  Executors.  He  impow- 
ered  them  to  make  fuch  Agents  under  them,  from 
Time  to  Time,  as  they  fhouid  fee  needful,  with  rea- 
sonable Allowances.    And  he  willed,  that  they  fhouid 

not 


(  **s  ) 

not  be  anfwerable  one  for  another,  and  by  no  Means 
for  involuntary  Loffes,  or  the  Mifcarriages  of  any  Per- 
fon  or  Perfons  whom  they,  or  either  of  them,  mould 
ufe  or  truft  in  the  receiving,  returning,  keeping,  or 
Payment  of  any  the  Monies  which  mould  belong  unto 
thofe  Trufts  which  he  had  repofed  in  them.  The  Ufe 
of  the  Houfhold  Goods  and  Furniture  which  he  mould 
have  in  or  about  his  Houfe  at  Redgrave,  he  direc- 
ted mould,  from  Time  to  Time  go  with  the  faid 
Houfe,  from  his  Brother  to  his  Son,  and  Sons  who 
was  and  were  to  fucceed  in  the  Enjoyment  of  the  faid 
Houfe  ;  and,  likewife,  to  the  faid  E4ward  Leman, 
John  LeveU,  and  Richard  Levett,  as  they,  or  any  of 
them  fhould  fucceed  in  the  Enjoyment  of  the  faid 
Houfe.  All  his  Books,  whether  manufcript  or  printed, 
he  bequeathed  to  his  Nephew  John  Holt,  and  defired 
the  fame  might  be  preferved  in  his  Family.  And  he 
alfo  defired,  that  all  the  Reft  and  Refidue  of  his  Mo- 
nies and  perfonal  Eftate  (which  fhould  be  on  Securities 
when  he  died)  mould  be  continued  at  Interefl,  until 
Purchafes  were  made,  and  as  his  Executors  and  Truf- 
tees  aforenamed,  or  the  Survivor  of  them  mould,  from 
Time  to  Time,  think  good,  and  that  the  fame  fhould 
be  laid  out  and  difpofed  in  the  Purchafe  of  Lands  and 
Tenements  of  Inheritance  by  his  faid  Executors,  or 
the  Survivor  of  them,  as  foon  as  convenient.  And  he 
directed  that  the  fame  fhould  be  fettled  on  the  fame 
Perfons,  and  to  and  for  the  fame  Ufes,  Eftates,  and 
Purpofes,  and  with  the  fame  Powers  and  Authorities 
as  his  Manor  of  Redgrave,  and  capital  Mefluage  of 
Redgrave,  and  other  Lands  and  Hereditaments  were 
therein  before  limited. 

The  faid  Teftator,  by  a  Codicil  to  his  Will,  bearing 
even  Date  therewith,  did  further  devife  unto  his  Bro- 
ther, the  abovenamed  Rowland  Holt,  all  the  Profits  of 
the  Chief  Clerk,  for  inrolling  of  Pleas  in  the  Court  of 
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Queeri  $-Bench  ;  the  Dutchefs  of  Grafton  being  firfl 
paid,  and  after  her  Death,  the  whole  Profits  to  the 
laid  Rowland  Moll's  own  Ufe,  he  allowing  to  Robert 
Coleman,  Gent,  fuch  annual  Sum  as  fhould  be  reafon- 
abJe  for  his  Care  and  Pains. 

By  a  fecond  Codicil  to  his  faid  Will,  dated  2cth  of 
December,  1709,  after  reciting,  that  he  had  by  an  In- 
dorfement  upon  his  faid  Will,  devifed  unto  his  Bro- 
ther, Rowland  Holt,  all  the  Profits  of  the  Chief  Clerk, 
of  inrolling  of  Pleas  in  the  Court  of  Que  erf  s- Bench,  the 
faid  Rowland  Holt,  allowing  to  Robert  Coleman,  Gent, 
fuch  annual  Sum  as  might  be  reafonable  for  his  Care 
and  Pains and  alfo  reciting,  that  the  faid  Robert 
Coleman  was  joint  Clerk  with  his  faid  Brother  for  in- 
rolling  of  Pleas,  and  the  faid  Robert  Coleman  had  fur- 
rendered  his  Intererl  therein,  and  Edward  Ventris,  Efq-, 
was  admitted  into  the  Place  of  the  faid  Robert  Coleman ; 
the  faid  Sir  John  Holt,  did  revoke,  difannul,  and 
make  void  the  Allowance  to\be  by  his  faid  Brother 
made  to  the  faid  Robert  Coleman  ;  and  he  did  thereby 
order,  that  his  faid  Brother  fhould  allow  unto  the  faid 
Edward  Ventris,  fuch  annual  Sum  of  Money  as  might 
be  reafonable  for  his  Care  and  Pains,  in  and  about  the 
Execution  of  the  faid  Office  of  Chief  Clerk. 

The  abovenamed  Sir  John  Holt,  by  a  third  Codicil 
to  his  faid  Will,  dated  23d  of  February,  1709,  did 
further  devife- unto  his  faid  Brother,  the  abovenamed 
Rowland  Holt,  his  Executors  and  Affigns,  all  the  Pro- 
fits of  the  Chief  Clerk,  of  inrolling  of  Pleas  in  the 
abovementioned  Court  of  Queen  s-Bench  (he  and  they 
paying  and  allowing  as  abovementioned)  for  and  dur- 
ing the  Lives  of  his  faid  Brother,  and  of  the  above- 
named  Edward  Ventris,  and  of  the  Survivor  of  them  ; 
and  he  did  thereby  republifh  his  Will. 

The  faid  Sir  John  Holt,  did,  by  a  fourth  Codicil, 
dated  24th  of  February,  1709,  appoint,  that  out  of 

his 
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his  perfonal  Eftate,  mould  be  paid  for  fuch  Mourning  as 
his  Wife  fhould  think  fit  to  give  to  any  of  his  Relations, 
not  exceeding  Nephews  and  Neices.  He  did  thereby, 
give  to  the  Parifh  of  St»  Andrew  Hclborn,  wherein  he 
dwelt,  twenty  Pounds,  to  be  paid  to  the  Church- 
Wardens  of  the  fame  Parifii,  for  the  Benefit  of  the 
Poor  therein.  And  he  willed,  that  his  Wife  fhould 
befpeak  and  difpofe  of  lb  many  Mourning  Rings  to 
fuch  Perfons,  and  of  fuch  Value  fuch  Rings  fhould  be, 
as  fhe  mould  think  fitting,  which,  with  the  faid  20/. 
fhould  alio  be  paid  by,  and  out  of  his  perfonal  Eftate. 
And  he  did  thereby,  give  unto  k  Knightly  Danvers^ 
Efq;  to  be  paid  out  of  his  perfonal  Eftate,  twenty 
Guineas,  as  a  Token  of  his  Refpect  to  him,  which 
he  would  fooner  have  done,  had  he  had  an  Opportuni- 
ty, He  willed,  that  the  Agreements,  if  any,  made  by 
R.  B.  Efq-,  or  which  fhould  be  made  by  him,  with  any 
of  his  Tenants  in  Suffolk,  fhould  ftand  and  be  per- 
formed ;  and  that  the  faid  Writing  fhould  be  taken  as 
Part  of,  and  a  Codicil  to  his  Will. 

The  faid  Sir  John  Holt,  by  a  fifth  Codicil,  dated 
ift  of  March,  1709,  to  be  added  to  his  Will,  and 
which  he  defired  might  be  taken  for,  and  as  Part  of 
it ;  to  all  fuch  Servants  as  attended  him  in  his  Sicknefs 
he  gave  Legacies,  which  he  directed  to  be  paid  foon 
after  his  Deceafe  ;  and  t-j  each  of  them  he  gave  five 
Pounds  apiece  for  Mourning.  His  Will  was,  that  for 
one  calendar  Month,  next  after  his  Deceafe,  his  do- 
meftic  Servants  might  be  maintained  at  the  Executor's 
Charge.  To  T.  P.  he  gave  five  Pounds,  and  five 
Pounds  for  Mourning.  To  R.  B.  Efq;  he  devifed 
ten  Pounds  for  Mourning.  To  Mr.  J.  H.  he  gave 
ten  Pounds.    To  his  Executors  he  left  Mourning. 

N.B. 

k  He  was  the  Author  of  the  Abridgment,  which  he  dedicated 
to  the  Chief  Juftice, 
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K.  B.  His  Lady,  and  one  of  his  Truftees  and  Ex  ecu- 
cut  or  s^  were  the  only  two  Witnefjes  to  this  Codicil. 

Otlavo  Die  Menfis  Julii  Anno  Dni  millefimo  feptin- 
gentcfmo  decimo  emanavit  Commijjio  Roberto  Raymond, 
Arm.  Solicit  at  or  i  Generali  Dnce  noftr<e  Regin<e  et  Ed- 
wardo  Ventris,  Arm.  ad  adminiftrandum  Bona,  Jura, 
Credita,  prxhonorandi  Viri  Dni  Johannis  Holt, 
M  Hit  is  Capi  talis  Jufticiarii  Domina  noftra  Regin<e  ad 
Placita  coram  ipfd  Regind  tenenda  aftignati  Defti  haben- 
tis,  &c.  juxta  Tenor  em  et  Effeblum  Teftamenti  et  quinqut 
Codicillorum  ejufdem  Defunct i  eo  quod  Guillielmus  Lon- 
gueville,  Arm.  et  oilvelter  Petyt,  Generofus,  Executores 
in  ditlo  T eft  anient  o  ditli  Defuntti  nominat.  Oneri  Ex  ecu- 
tionis  eorundm  Tefiamenti  et  Codicillorum  expreffe  renun- 
ciaverint  de  bene  et  fideliter  adminiftrando  eadem  ad  fane- 
ta  Dei  Evangelia  jurata  Dna  Anna  Holt,  Vidua  Re- 
licla  dicli  Defuncli  et  Legataria  in  ditlo  Teftamento  nomi- 
nata  noftris  Admrits.  cum  ditlo  Teftamento  annexo  prius 
renunciante  prout  ex  Attis  Curia  liquet. 

On  the  fifth  Day  of  March,  1745,  Adminiftration 
(with  the  Will  and  five  Codicils  annexed)  of  the  Goods, 
Chattels,  and  Credits  of  the  faid  Sir  John  Holt,  de- 
ceafed,  left  unadminiftred  by  Robert  Raymond*  Efq-, 
her  late  Majefty  Queen  Anne's  Solicitor  General  (af- 
terwards Robert  Lord  Raymond,  late  Lord  Chief  Ju- 
ftice  of  his  Majefty's  Court  of  King's- Bench)  and  Ed- 
ward Ventris,  Efq;  now  alfo  refpeclively  deceafed,  was 
granted  to  Thomas  Thurfton,  Efq;  the  lawful  Attorney 
of  Rowland  Holt,  Efq;  the  great  Grand  Nephew  and 
Heir  at  Law  of  the  laid  Sir  John  Holt,  deceafed  ;  and 
as  fuch  the  refiduary  Legatee  fubftituted  in  the  faid 
Will,  for  the  Ufe  and  Benefit  of  the  faid  Rowland 
Holt,  now  at  Rome  (for  that  JVilliam  Longueville,  Efq; 
and  Silvefter  Petyt,  the  Executors,  named  in  the  faid 
Will,  formerly  renounced  the  Execution  of  the  faid 
Will  and  Codicils,  and  Dame  Ann  Holt,  Widow,  the 
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Relict,  of  the  faid  deccafed  and  Legatee,  named  in 
the  faid  Will ;  alio  formerly  renounced  Letters  of  Ad- 
mini  Oration  (with  the  faid  Will  and  Codicils  annexed) 
of  the  Goods  of  the  faid  deceafed  ;  the  faid  Thomas 
Tburfton  being  firft  fworn  duly  to  adminifter. 

On  the  fecond  Day  of  December,  1762,  Admiftra- 
tion,  with  the  Will,  &c.  [as  before]  of  the  Goods, 
Chattels,  and  Credits  of  the  Right  Honourable  Sir 
John  Holt,  Knight,  late  Lord  Chief  Juftice  of  her  late 
Majefty  Queen  /fan's  Court  of  Queen's- Bench,  decea- 
fed  ;  left  unadminiftred  by  Robert  Raymond,  Efq;  (af- 
terwards Robert  Lord  Raymond)  and  Edward  Ventris? 
Efq;  now  alfo  reflectively  deceafed,  was  granted  to 
Rowland  Holt,  Efq-,  the  Grand  Nephew,  Devifee  in 
Tail,  and  as  fuch  the  refiddary  Legatee,  fubflituted  in  the 
faid  Will,  having  been  firft  fworn  duly  to  adminifter, 
(for  that  William  Longuev nlle,  65V.  [verbatim  as  before] 
and  the  Letters  of  Adminiftration  (with  the  faid  Will 
and  Codicils  annexed)  of  the  Goods  unadminiftred  of 
the  faid  deccafed,  granted  to  Thomas  Thurfton,  Eiq; 
as  the  lawful  Attorney  of  the  faid  Rowland  Holt,  then 
at  Rome,  being  ceafed  and  expired  by  Reafon  of  the 
Death  of  the  faid  Thomas  Thurfton. 

The  lafl  mentioned  Rowland  Holt,  one  of  the  pre- 
fent  Knights  of  the  Shire  for  the  County  of  Suffolk, 
enjoys  the  Chief  Juftice's  Eftate  at  this  Day,  being 
his  Lordfhip's  own  Brother's  third  Son's  eldeft  Sen 
and  Heir. 
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Points  of  Law,  refolved  by  HO  L  Ty 
Chief  Juftice,  upon  Evidence  in  Tri- 
als at  Nifi  Prius. 

N.  B.  The  Cafes  are  inferted  in  Order  of  Time. 

Lent  Adlzes,  1693,  5  Wil.  &  Mar.  at  Cambridge. 

THE  Difpute  a  was  between  the  Lord  of  the  Manor 
and  the  Devifee  of  a  Copyhold  of  the  fame  Ma- 
nor.   And  he  ruled, 

That  the  Recital  of  the  Will,  in  the  Copy  of  the 
Admittance,  was  good  Evidence  of  the  Devife  againft 
the  Lord  or  any  other  Stranger.  But  if  the  Suit  had 
been  between  the  Heir  of  the  Copyholder  and  the  De- 
vifee, the  Will  itfelf  ought  to  have  been  produced. 

2.  That  the  foul  Draught  of  the  Steward  of  the 
Manor  of  the  Admittance  was  good  Evidence. 

At  the  Sittings  for  Middle/ex,  Mich.  5  Wil.  &  Mar. 

In  Debt  upon  Bond,  brought  by  J.  S.  Sheriff  of 
the  County  of,  &c.b  The  Defendant  pleaded,  that 
the  faid  Bond  was  acknowledged  by  J.  N.  to  the  Plain- 
tiff for  the  Office  of  Under- fherifr,  and  that  he  was 
Surety  in  the  faid  Bond  and  then  he  pleaded  the 
Stat,  of  5  &  6  Edw.  6.  Cap.  1 6.  againfl  buying  and  fell- 
ing Offices,  &c.  and  upon  the  Trial,  A  was  produced 
as  a  Witnefs,  to  give  an  Account,  upon  what  Occa- 
sion this  Bond  was  acknowledged.  &c.  and  the  Chief 
*  Juftice  refufed  to  admit  A  to  be  a  Witnefs,  becaufe  it 

ap- 
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appeared,  that  he  was  privately  intruded  by  both  Par- 
ties, to  make  the  Bargain,  and  keep  it  Secret.  And 
a  Truftee  fhall  not  be  a  Witnefs,  in  order  to  betray 
the  Truft. 

Nifi  Prius,  Eqfter,  6  Wih  &  Mar.  1 694. 

Where  A c  purchafed  the  InterePc  of  a  Leafe  for 
Years,  and  the  Writings  were  left  in  the  Hands  of  3 
an  Attorney,  to  draw  an  Alignment  of;  B  drew  it, 
and  it  was  fealed,  but  B  refufed  to  deliver  it,  until  A 
paid  for  it;  upon  which  A  brought  Trover  againft  B 
for  the  Deed  :  It  was  ruled,  that  the  Action  well  lay 
becaufe  B  might  have  an  Action  for  what  he  deferred, 
but  he  could  not  detain  for  it. 

At  Guildhall^  Trin.  7  JVil  3.  1695. 

In  Cafe  of  d  foreign  Bills  of  Exchange,  the  Cuftom 
is,  that  three  Days  are  allowed  for  Payment  of  them 
and  if  they  are  not  paid  upon  the  laft  of  the  laid  Days, 
the  Party  ought  immediately  to  proteft  the  Bill,  and 
return  it,  and  by  this  Means  the  Drawer  will  be  char- 
ged :  But  if  he  does  not  proteft  the  lad  of  the  three 
Days,  which  are  called  the  Days  of  Grace  \  there,  al- 
though he  upon  whom  the  Bill  is  drawn  fails,  the 
Drawer  will  not  be  chargeable  -9  for  it  fhall  be  reckon- 
ed his  Folly,  that  he  did  not  proteft,  &c.  but  if  it 
happens,  that  the  laft  of  the  faid  three  Days  is  a  Sunday, 
or  a  great  Holiday,  as  Chriftmas  Day,  &c.  upon  which 
no  Money  ufed  to  be  paid,  there  the  Party  ought  to 
demand  the  Money  upon  the  fecond  Day  ;  and  if  it  is 
not  paid,  he  ought  to  proteft  the  Bill  the  faid  fecond 
Day  ;  otherwife  it  will  be  at  his  own  Peril,  for  the 
Drawer  will  not  be  chargeable.    Merchants  in  Evi- 
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dence,  fwore  the,  Cuftom  of  Merchants  to  be  fucb, 
which  was  approved  by  the  Chief  Juliice. 

2.  There  is  no  Cuftom  for  the  Proteft  of  inland  Bills 
of  Exchange,  nor  any  certain  Time  afilgned  by  the 
Cuftom  for  the  Payment  of  them  *,  therefore  the  Mo- 
ney ought  to  be  demanded  in  reafonable  Time,  after 
it  is  payable  ;  and  then  if  it  is  not  paid,  the  Drawer 
will  be  charged.    See  the  Statute  of  g  IVilL  3.  Cap. 

I/- 

3.  If  the  Indorfee  of  a  Bill  accepts  but  two  Pence 
from  the  Acceptor,  he  can  never  after  refort  to  the 
Drawer. 

4.  The  Notes  of  Goldfmiths  (whether  they  be  pay- 
able to  Order  or  to  Bearer)  are  always  accounted  among 
Merchants  as  ready  Cafn,  and  not  as  Bills  of  Ex- 
change. 

5.  The  Time  of  receiving  Money  upon  a  Gold- 
fmith's  Note  is  immediately,  or  elfe  it  will  be  at  the 
Peril  of  him  who  has  the  Note.  He  who  delivers  over 
the  Note  will  not  be  charged,  if  the  Goldfmith  fail, 
as  the  Drawer  of  a  Bill  of  Exchange  would  be  •,  but  the 
Receiver  is  fuppofed  to  give  Credit  to  the  Goldfmith, 
and  the  Note  is  looked  upon  as  ready  Money,  payable 
immediately  ;  and  if  he  does  not  like  it,  he  ought  to 
refufe  it;  but  having  accepted  it,  it  is  at  his  Peril. 
(But  note,  if  the  Party  to  whom  the  Note  is  delivered, 
demands  the  Money  of  the  Goldfmith,  in  reafonable 
Time,  and  he  will  not  pay  it,  it  will  charge  him  who 
gave  the  Note.  Hopkins e  &  Geary  ^  Hill.  1  Ann.  B.  R. 
Guildhall) 

6.  A  Goldfmith's  Note,  indorfed,  is  as  a  Bill  of 
Exchange  againft  the  Indorfor.    Taffel  &  Lee  againfl 
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At  Guildhall,  Ea/ter,  8  V/il  3.  1696. 

A  Creditor  was  f  admitted  to  prove  his  Bond,  and 
the  Debt  due  upon  it,  upon  plene  admmfiravit  plead- 
ed, he  having  before  received  it  of  the  Adminiftrator, 
and  delivered  up  the  Bond.    Kingfton  againft  GVd}'. 

At  the  Sitting  at  Wejlminfter,  ML  9  WiL  3.  1697. 

In  an  ?  Indictment  for  a  Nufance,  it  was  ruled,  that 
the  Building  of  an  Houfc  in  a  larger  Manner  than  it  was 
before,  whereby  the  Street  became  darker,  is  not  any 
public  Nufance,  by  Reafon  of  the  darkening.  The* 
King  againft  Webb. 

At  Lent  AiTizes  at  Winchefier,  1697,  9  JVil.  3. 

If  A,  B,  C  and  £,  claim  h  Common  in  a  Place  cailcd 
Bale,  exclufively  of  ail  other  Perfons,  and  the  Com- 
mon of  A  comes  in  Difpute,  B  may  be  a  Witnefs  to 
prove  that  y^has  Right  of  Common  there  ;  becaufe  in 
Effect  it  charges  himftlf,  viz.  he  admits  another  to 
have  Common  with  himfclf;  but  if  the  Prefcription  be, 
that  all  the  Inhabitants  of  Biackacre  ought  to  have 
Common  there  ;  one  of  the  Inhabitants  cannot  be  a 
Witnefs,  to  prove  that  another  cf  the  faid  Inhabitants 
ought  to  have  Common  there,  becaufe  in  Effect  he 
would  fwear  to  give  himfelf  Right  of  Common  there. 
Hockley  againft  Lamb. 

At  fame  Time  and  Place. 
Upon  a  Trial  at  Nifi  Prius,  it  was  ruled, 
1.  That  if  A  %  plants  a  Tree  upon  the  extremeft  Li- 
mits of  his  Lands,  and  the  Tree  growing,  extends  its 
Root  into  the  Land  of  B  next  adjoining,  A  and  B  are 
Tenants  in  Common  or  this  Tree.    But  if  all  the  Root 
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grows  into  the  Land  of  A,  though  the  Boughs  over- 
ihadow  the  Land  of  Z>,  yet  the  Branches  follow  the 
Root,  and  the  Property  of  the  Whole  is  in  A. 

2.  If  there  be  two  Tenants  in  Common  of  a  Tree, 
and  one  cuts  the  whole  Tree  \  though  the  other  cannot 
have  an  A6tion  for  the  Tree,  yet  he  may  have  an  Ac- 
tion for  the  fpecial  Damage  by  this  cutting ;  as  where 
one  Tenant  in  Common  deftroys  the  whole  Flight  of 
Pigeons.    Waterman  again  ft  Soper. 

At  Nifi  Prius,  at  Guildhall,  Tuefday,  Jan.  31,  HiL 
10.  W.  3.  1698. 

It  was  ruled  upon  Evidence  in  Trial, 

1 .  That  if  the  Goods  of  A  k  be  feized  upon  a  Fieri 
facias  iflued  upon  a  Judgment  obtained  againft  A,  and 
after  the  Seizure,  A  become  Bankrupt  •,  this  Act  of  Ban- 
kruptcy cannot  affect  the  Goods  levied  in  Execution  as 
aforefaid.  But  if  A  was  a  Bankrupt  before  the  Seizure, 
and  after  the  Bankruptcy,  the  Sheriff,  upon  a  Writ  of 
Fieri  facias  to  him  directed  upon  a  Judgment  obtain- 
ed againft  A^  feizes  the  Goods  and  fells  them,  and  a 
CommiiTion  of  Bankruptcy  is  granted,  and  the  faid 
Goods  affigned  by  the  Commiffioners,  the  Affignee  of 
the  Commiffioners  may  maintain  'Trover  againft  the 
Vendee  of  the  Goods  \  but  no  Action  will  lie  againft 
the  Sheriff,  becaufe  he  obeyed  the  Writ. 

2.  If  a  Trader,  hearing  that  a  Writ  of  Fieri  facias. 
was  iflued  againft  him,  to  the  Intent  to  preferve  his 
Goods. from  being  levied  in  Execution,  clandeftinely 
conveys  them  out  of  his  Houfe,  and  conceals  them 
privately  that  does  not  amount  to  an  Act  of  Ban- 
kruptcy. 

3.  i  hat  a  Seizure  of  Part  of  the  Goods  in  an  Houfe, 
by  Virtue  of  a  Fieri  facias^  in  the  Name  of  the  Whole, 
is  a  good  Seizure  of  all. 

4.  It 
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4-  It  was  refolved  in  this  Cafe,  that  if  Goods  of  A 
are  ieized  upon  a  Fieri  facias ',  and  fold  to  B,  bond  Fidey 
upon  valuable  Confideration ;  though  B  permits  A  to 
have  the  Goods  in  his  PofTeflion,  upon  Condition  chat 
A  fhall  pay  to  B  the  Money,  as  he  /hall  raife  it  by  the 
Sale  of  the  Goods,  this  will  not  make  the  Execution 
fraudulent.  And  in  fuch  Cafe  a  fubfequent  Act  of 
Bankruptcy  by  A  will  not  defeat  the  Sale.  But  though 
the  original  Debt  was  juft,  yet  if  the  Execution  was 
fraudulent,  viz.  upon  any  Truft,  a  fubfequent  Ad  of 
Bankruptcy  will  defeat  it.    Cole  againft  Davies. 

KtWeftminfter^  14  February 1698,  \oWil.  3. 
A  Conftable  1  may  execute  the  Warrant  of  a  Juftice 
of  Peace,  &c.  out  of  his  Liberty,  but  he  is  not  com- 
pellable to  execute  it  there.  againft  Norman 
and  others. 

AtWinchefter,  Lent  Afllzes,  toWil  3.  1698. 

It  v/as  ruled,  1.  That  a  Man  m  may  prefcribe  for 
Common,  for  Cattle,  levant  and  couchant  upon  a  Mef- 
fuage.  And  the  Chief  Juftice  faid,  that  he  knew  Hale, 
Chief  Juftice,  to  have  been  of  the  fame  Opinion  at 
Norfolk  Affizes. 

2.  By  him  a  Man  cannot  prefcribe  for  common  ap- 
purtenant to  a  Farm  ♦,  becaufe  it  is  uncertain,  of  what 
a  Farm  confifts,  perhaps,  of  ten  Acres,  or  of  an  hun- 
dred Acres  ;  but  the  Prefcription  ought  to  be  laid,  to 
a  Meliuage  and  fo  many  Acres  of  Land.  But  if  there 
is  an  antient  Farm,  and  the  fame  Lands  always  occu- 
pied with  it  \  a  Man  may  have  Common  of  Pafture, 
to  departure  his  Cattle  tilling  that  Farm.  Hockley  a- 
gainft  Lamb. 

K  4  At 
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At  the  fame  Affizes. 

A  makes  his  Will  in  thefe  "Words,  viz.  u  I  De- 
vife  to  J.  S.  all  thofe  my  Lands  in  Bramfted,  in  the 
County  of  Surrey,  in  the  Poffeflion  of  John  Afhley 
whereas,  in  Facl,  A  had  not  any  Lands  in  Surrey,  but 
he  had  Lands  in  Bramfted  in  Hampfhire^  in  the  Poifef- 
iion  of  John  Ajhley.  And  in  an  Eje&ment  brought  by 
the  Heir  of  A,  for  thefe  Lands  in  Hampfhire,  againft 
the  Devifee  it  was  ruled,  that  thefe  Lands  in  Hamp- 
Jhire  would  pafs  by  this  Devife,  and  the  Plaintiff  was 
Nonfuit.    Haft  sad  againft  Searle. 

At  Hertford,  Lent  Affizes,  1698,  10  Will.  3. 

In  Trefpafs  0  brought  againft  the  Sheriff  for  Goods 
taken,  upon  not  guilty  pleaded,  he  gave  in  Evi- 
dence, that  he  levied  them  in  Execution,  by  Virtue  of 
a  Fieri  facias.  The  Plaintiff  made  Title  to  the  Goods 
by  a  prior  Execution,  but  fraudulent,  and  by  Bill  of 
Sale  made  of  them  to  him  by  the  Officer,  viz.  the 
Sheriff,  PredecefTor  to  the  Defendant.  And  upon, 
this  Trial,  it  was  ruled,  after  Argument  of  the 
Council  of  both  Sides,  that  the  Defendant,  though 
Shenif,  ought  to  give  in  Evidence,  a  Copy  of  the 
Judgment,  but  it  would  have  been  otherwife,  if  the 
Trefpafs  had  been  brought  by  the  Perfon  againfi; 
whom  the  Fieri  facias  iffued.  Lake  againft  Billers  and 
others. 

At  Borchefter,  Lent  Affizes,  \oWil.  3.  1698. 
At  a  Trial  at  Nifi  Prius,  it  was  ruled,  that  if  a  Man 
f  prefcribes  for  Common  for  a  certain  Number  of  Cattle, 
as  appurtenant,  &c.  it  is  not  neceffary,  nor  material 
to  fhew  that  they  were  levant  and  couchant\  becaufe  it  is 

no 
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no  Prejudice  to  the  Owner  of  the  Soil,  for  that  the 
Number  is  afcertained.    Richards  again  ft  Squibb. 

At  fame  Time  and  Place. 

It  was  ruled,  that  if  A  polfeffed  q  of  a  Term  for  an 
hundred  Years,  grants  the  Land,  habendum  for  forty- 
Years,  to  begin  after  his  Death  ;  it  is  a  good  new 
Leafe :  And  a  Man  poiTefled  of  a  Term  for  twenty- 
Years,  may  grant  the  Lands  for  nineteen  Years,  to 
commence  after  his  Death,  and  it  will  be  good  for  fo 
many  of  the  twenty  Years,  as  (hall  be  unexpired  at  the 
Time  of  his  Death. 

At  Guildhall,  1698.  10  Wil.  3. 
A  Bank  r  Bill  was  payable  to  A,  or  Bearer,  A  gave 
it  to  B  loft  it,  C  found  it,  and  affigned  it  over  to 
D  for  valuable  Confideration.  D  went  to  the  Barjk 
and  got  a  new  Bill  in  his  own  Name  •,  A  brought  Tro- 
ver againft  D  for  the  former  Bill,  and  ruled,  than  an 
Action  did  not  lie  againft  D,  becaule  he  had  it  for  va- 
luable Confideration. 

At  Guildhall,  May  31,  in  Eafler  Term,  10  Wil.  3. 

1698. 

In  an  Action  brought s  upon  a  Policy  of  Infurance 
qf  a  Ship,  if  it  appears  upon  the  Evidence,  that  the 
Ship  was  condemned  by  Procefs  of  Law,  and  feized  ; 
by  this  Sentence  the  Property  and  Ownerfhip  are 
deftroyed,  and  there  is  no  Remedy  upon  the  Policy  of 
Infurance. 

At  fame  Time  and  Place. 

That  in  an  Action 1  upon  a  Policy  of  AfTurance  of  a 
Ship,  if  the  Plaintiff's  Witnefs  fwears,  that  the  Ship 
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was  condemned  by  Procefs  of  Law,  it  is  good  Evi- 
dence  to  prove  it  but  if  the  Defendant  had  offered 
*that  Matter  in  Evidence  by  his  Witneffes,  it  would  not 
have  been  fufficient  without  producing  the  Sentence  of 
Condemnation. 

Ax.  Brentwood^  Summer  AfTizes,  loJVil.  3, 

It  was  ruled,  upon  Evidence  atNifi  Prius,  u  that  if 
Copyhold  Land  be  furrendered  to  the  Ufe  of  a  Will, 
and  afterwards  the  Will  devifes  this  Land  to  B, 
and  his  Heirs,  upon  Condition  that  he  pay  100/.  with- 
in fix  Months  after  the  Death  of  the  Devifor  to  J.  S. 
If  the  Money  is  not  paid,  J.  S.  ought  to  be  admitted, 
and  then  he  mud  make  an  actual  Entry  before  he  can 
furrender,  and  therefore  in-  the  prefent  Cafe,  a  Surren- 
der made  by  J.  S.  before  actual  Entry  was  held  ill. 
Gierke  againft  How. 

At  Rygate  in  Surry,  in  Summer  Affizes,  \0W1l.  3. 

It  was  held,  u  upon  Evidence  at  a  Trial,  that  Co- 
parceners may  join  in  Ejectment.  And  that  the  Cafe 
in  Moor,  682,  n.  939,  was  not  Law.  Boner  againft 
Juner. 

At  fame  'Time  and  Place. 

It  was  ruled,  upon  x  the  Evidence,  that  becaufe  in 
the  Spiritual  Court,  after  Probate  of  a  Will,  6  Months 
are  allowed  to  regifter  it,  and  when  it  is  regiftered,  it 
is  regiftered  by  the  Original,  but  the  Probate  is  figned 
by  the  Regifter  only  upon  the  Atteftation  of  the  Proc- 
tor, and  the  Examination  of  him;  therefore  a  Will 
proved  in  1666,  in  the  Archdeacon's  Court- of  London, 
and  the  Office  was  burnt  in  the  Fire  of  London  ibon 
after,  and  the  Probate  was  produced  in  Evidence  to 

prove 
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prove  the  Will  with  all  thefe  Circumftances  it  was 
denied  to  be  good  Evidence  to  prove  the  Will. 

At  fame  'Time  and  Place. 

It  was  ruled,  that  the  Service  of  an  Apprenticefhip 
feven  Years  beyond  the  Sea,  though  the  Defendant 
was  not  bound,  excufes  from  the  5  Eliz.  Cap.  4. 
Frith  y  againft  Torin. 

At  Summer  Amzes,  \oWil.  3.  1698,  ^Canterbury 
in  Kent. 

At  at  a  Trial  in  Ejectment,  upon  the  z  Evidence  it 
appeared,  that  a  Will  was  made  by  William  Horn,  in 

1647,  of  the  Lands  in  Queftion,  which  Will  was  loft, 
but  Mention  was  made  of  it  in  the  Calendar  (which  is 
the  Index  of  the  Regifter  of  the  Spiritual  Court)  and 
alfo  in  the  Seal-Book.    A  Commiflion  ilTued  in  April* 

1648,  to  examine  the  Executors  upon  their  Oaths,  &c. 
and  that  being  returned,  Probate  was  granted  the  ele- 
venth of  Max,  1648,  which  Probate  was  produced  in 
Evidence.  And  the  Chief  Juftice,  allowed  it  to  be 
good  Proof  of  the  Will,  but  he  referved  it  for  his  fur- 
ther Confederation.  Afterwards  the  Parties  agreed. 
But  he  afterwards,  as  well  in  the  King's-Bench,  as  at 
Nift  Prius,  upon  other  Trials  declared,  that  he  held  it  to 
be  good  Evidence,  and  that  he  continued  of  his  former 
Opinion.  And  he  then  faid,  that  without  Doubt  the 
Regifter's  Book  is  good  Evidence  to  prove  a  Will.  St. 
Leger  againft  Adams. 

At  Hertford,  Summer  Aflizes,  \oWil.  3.  1698. 

In  Cafe  for  flopping  the  Plaintiff's  Lights,  the  De- 
fendant a  pleaded,  not  guilty ;  and  gave  in  Evidence, 

that 
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that  the  Corporation  of  Hertford,  were  Lords  of  the 
Soil  where,  &c.  and  prefcribed  to  fet  up  Stalls  there, 
being  near  the  Market-place.  And  it  was  admitted 
to  be  given  in  Evidence  upon  the  general  IfTue, 
becaufe  this  is  to  claim  Property  in  the  Soil ;  but 
where  the  Defendant,  or  he  under  whom  he  claims, 
claim  only  a  particular  Benefit,  as  Common,  or  Eafe- 
ment,  as  a  Way,  and  not  the  Property  in  the  Soil  ; 
he  ought  to  plead  it  fpecially,  and  cannot  give  it  in 
Evidence  upon  the  general  IfTue  pleaded,  ifcw/againft 
Wright. 

At  fame  Time  and  Place. 

Juftices b  of  Peace  make  a  Warrant  to  levy  a  Poor's 
Rate  upon  J.  S.  which  was  directed  to  the  Conftables 
of  the  Pari  Hi  of  A.  J.  S.  had  Land  in  A,  upon  which 
he  had  no  Chattels ;  but  his  Houfe  flood  in  the  adjoin- 
ing Parifh  of  Z?,  in  the  fame  County,  in  which  J.  S. 
had  Goods.  The  Conftables  of  A  levied  thefe  Goods 
by  Virtue  of  the  faid  Warrant,  and  ruled  upon  Evi- 
dence, at  the  Trial,  that  the  Goods  were  well  levied. 
Hampton  again  ft  Lammas. 

Mich.  10  Wil.  3. 

The  c  Inhabitants  of  every  Parifh  of  common  Right, 
ought  to  repair  the  High-ways  and,  therefore,  if  par- 
ticular Perfons  are  made  chargeable  to  repair  the  faid 
Ways,  by  a  Statute  lately  made,  and  they  become  in- 
folvent,  the  Juftices  of  Peace  may  put  that  Charge  up- 
on the  Reft  of  the  Inhabitants, 

Same  Term. 

He  faid,  d  that  if  a  Man  deftroys  a  Thing  that  is  de- 
figned  to  be  Evidence  againft  himfelf,  a  fmall  Matter 

will 
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will  fupply  it  •,  and  therefore  the  Defendant  having 
tore  his  own  Note  ligned  by  him,  a  Copy  fworn  was 
admitted  to  be  good  Evidence,  to  prove  it. 

Same  Term. 

If  a  Man  e  be  hung  in  Chains  upon  my  Land  ;  after 
the  Body  is  confumed,  I  mall  have  the  Gibbet  and 
Chain.    Said  upon  a  Motion  for  a  new  Trial. 

At  Guildhall,  fame  Term. 
It  was  ruled,  that  if  A  being  a  Pawn  broker,  im- 
ploys  B  his  Servant,  in  the  Way  of  his  Trade,  and  B, 
upon  Pawn  of  Goods,  lends  Money  to  C,  C  tenders 
the  Money  to  B  at  the  Day,  and  demands  the  Goods, 
B  fays  that  the  Goods  are  fold  Trover  will  lie  for  C 
againft  A.    Jones  f  againft  Hart. 

At  Nifi  Prius  at  Weftminfter,  the  firft  Sitting  after  Mi- 
chaelmas Term,  \oWil.  3.  1698. 

It  was  ruled,  that  every  Man  s  of  common  Right 
may  juftify  the  going  of  his  Servants,  or  of  his  Horfes, 
upon  the  Banks  of  navigable  Rivers,  for  towing  Barges, 
&c.  to  whomfoever  the  Right  of  the  Soil  belongs. 
And  if  the  Water  of  the  River  impairs  and  decreales 
the  Banks,  &c.  then  they  fnall  have  reafonable  Way 
for  that  Purpofe  in  the  neareft  Part  of  the  Field  next 
adjoining  to  the  River.  And  he  compaired  it  to  the 
Cafe,  where  there  is  a  Way  through  a  great  open 
Field,  which  Way  becomes  founderous ;  the  Tra- 
vellers may  juftify  the  going  over  the  Outlets  of  the 

Land  not  inclofed  next  adjoining.  Young  againft  . 

At 
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At  Lent  A  frizes  at  Thetford>  1 1  Will.  3.  1 699. 

Depofitions  sin  Chancery \  referred  to  be  admitted  in 
Evidence,  after  the  Bill  was  difmiffed.  But  it  was 
referved  as  a  Point  for  further  Confideration  •,  and  af- 
ter Confederation,  and  Conference  had  with  the  Prac- 
tices in  Chancery Holt  gave  his  Opinion,  that  not- 
withstanding fuch  Difmiffion  of  the  Bill,  the  Depofi- 
tions were  good  Evidence.    Smith  againft  Veale. 

At  the  Sittings  for  Middle/ex,  14  Feb.  n  W.  3.  1699. 

In  indebitatus  ajfumpjzt  upon  a  Taylor's  Bill,  upon 
non  affumpfit  pleaded,  and  Trial,  the  Plaintiff  produ- 
ced in  Evidence  his  Shop-book,  written  by  one  of  his 
Servants,  who  was  dead.  And  upon  Proof  of  the 
Death  of  the  Servant,  and  that  he  ufed  to  make  fuch 
Entries  of  Debts,  &c.  It  was  allowed  to  be  good  E- 
vidence,  without  Proof  of  the  Delivery  of  the  Goods, 
&c.  and  this  was  faid  to  be  as  good  Proof,  as  the  Proof 
Cf  a  Witnefs's  Hand  (who  was  dead)  fubferibed  to  a 
Bond,  And  notwithftanding  the  Statute  of  7  Jac. 

1.  Cap.  12.  fays,  that  a  Shop-book  (hall  not  be  Evi- 
dence after  the  Year,  yet  the  Chief  Juftice  did  not  hold 
fuch  Book  to  be  good  Evidence  within  the  Year  alone. 
Pitman  againft  h  Maddox. 

At  Lent  Affizes  at  Ringfton,  1699,  n  Wil.  3. 
It  was  ruled,  that  fuch  Leafe  for  three  Years  of 
Land,  as  1  will  be  good  without  Deed,  within  the  29 
Car.  2.  Cap.  3.  muft  be  for  three  Years,  to  be  com- 
puted^ from  the  Time  of  the  Agreement,  and  not  for 
three  Years  to  be  computed  from  any  Day  after.  Raw- 
lins  againft  T urner. 

At 
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At  Lent  Aflizes  at  Eaft  Grinjlead^  in  Sujfex,  1699* 
1 1  Wil  3. 

In  1  indelit'atus  ajjumpfit  upon  an  tnfimul  computajjet^ 
and  non  affumpjit  pleaded,  it  appeared  upon  the  Evi- 
dence at  the  Trial,  that  the  Debt  for  which  the  Ac- 
count was  made,  was  in  Right  of  A,  to  whom  the 
Plaintiff  was  Executor.  And  Holt  feemed  to  be  of 
Opinion,  that  it  was  againft  the  Plaintiff-,  but  ordered 
that  it  mould  be  faved  as  a  Point  for  his  Opinion,  and 
that,  in  the  mean  Time,  the  Plaintiff  mould  have  a 
Verdict  fubjedt  to  his  Opinion. 

At  fame  Time  and  Place. 

It  was  ruled,  that  if  an  Anfwer  to  Interrogatories 
in  ™  Chancery  be  given  in  Evidence  at  a  Trial,  they 
ought  to  be  proved  by  the  Examiner  himfelf,  to  have 
been  taken  the  fame  Day  that  is  mentioned  upon  them: 
Goring  againft  Evelin. 

At  Derby  ^  Summer  Affizes,  1699,  n  J¥il 

Debt  1  againft  the  Heir  upon  the  Bond  of  the  An- 
ceftor,  &c.  Riens  per  difcent  was  pleaded.  The  Heir 
gave  in  Evidence,  an  Extent  againft  him  upon  a  Debt 
owing  by  hrs  Father  upon  Bond  to  the  King.  And  it 
was  ruled,  that  a  Copy  of  the  Bond  fworn,  or  the  Bond 
itfelf,  ought  to  be  given  in  Evidence,  the  Suit  being 
by  a  Creditor,  otherwife  the  Extent  mould  be  allowed. 
And  for  want  of  this,  fuch  Extent  was  di fallowed,  and 
next  Morning,  in  another  Trial  between  Home  and 
the  faid  Defendant  Adderley^  the  Bond  acknowledged 
by  his  Anceftor  to  the  King,  was  produced  in  Evi- 
dence, the  Iffue  being  the  fame  as  in  the  other  Action. 
Sherwood  againft  Adder  ley. 

L  At 
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At  Summer  Affizes  at  Warwick^  1699,  1 1  Wit  3. 

It  was  ruled,  5  that  if  A  be  feized  of  the  Manors  of 
B  and  C,  and  during  his  Seifin  of  both,  be  caufes  a 
Survey  to  be  taken  of  the  Manor  of  i?,  and  afterwards 
the  Manor  of  B  is  conveyed  to  £,  and  after  a  long 
Time  there  are  Difputes  between  the  Lords  of  the 
Manors  of  B  and  C  about  their  Boundaries  ;  this  old 
Survey  may  be  given  in  Evidence  •,  and  fo  it  was  done 
in  this  Cafe.  Contra,  if  the  two  Manors  had  not  been 
in  the  Hands  of  th/  fame  Perfon  at  the  Time  of  the 
Survey  taken.    Sir  John  Bridgman  againft  Jennings. 

At  fame  Time  and  Place. 

A  Deed  5  was  produced,  to  which  there  were  two 
"WitnefTes,  one  of  whom  was  blind.  It  was  ruled, 
that  fuch  Deed  might  be  proved  without  proving  that 
.  this  blind  Witneis  is  dead,  or  without  having  him  at 
the  Trial,  proving  only  his  Hand  ;  and  fo  it  was  done 
in  this  Cafe.    Wood  againft  Drury. 

At  fame  'Time  and  Place. 

Upon  a  Trial  at  NifiPrius^  it  was  ruled,  1  that  if  A+ 
not  having  any  Thing  in  certain  Land,  demifes  it  by 
Indenture  to  B,  and  afterwards  A  purchafes  the  Land, 
this  will  be  a  good  Leafe  by  Eftoppel.  1  But  if  it  ap- 
pear by  Recitals  in  the  Leafe,  that  A  had  nothing  at 
the  Time  of  the  Demife,  and  afterwards  he  purchafes 
the  Land  as  aforefaid,  that  will  not  enure  by  EftoppeL 
Hermitage  againft  Tomkins. 

At  fame  Time  and  Place. 
If  the  u  Sheriff  upon  an  Extent  for  the  King  againft 
Ay  feizes  the  Goods  of  £,  B  cannot  have  Trover  againft 
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the  Sheriff,  becaufe  by  the  Seizure,  the  Property  veil*' 
ed  in  the  King.    The  King  againft  Woodward. 

At  fame  'Time  and  Place. 

An  w  Extent  in  Aid,  found  Andrews  Debtor  to  the 
King,  and  Thomas  Woodward  Debtor  to  Andrews  ; 
upon  which  the  Goods  of  Thomas  Woodward  were  feiz- 
ed  in  the  Hands  of  John  Woodward ;  John  Woodward 
came  in,  and  traverfed  the  Inquifition,  that  they  were 
not  the  Goods  of  Thomas  Woodward,  but  of  himfeif, 
and  the  Verdict  was  for  Part  for  the  King,  and  for 
Part  for  the  Defendant.  And  the  Queftion  was,  who 
Ihould  pay  the  Fees  in  Court,  £srV.  becaufe  the  Defen- 
dant is  Actor,  for  if  it  were  found  for  the  King,  no 
Judgment  mould  be  given  ;  but  if,  &c-.  for  the  De- 
fendant, an  amoveas  Manus  muft  be  awarded.  And  it 
was  ruled,  that  the  Defendant  ought  to  pay  the  Fees, 
Same  Cafe. 

At  Summer  Affizes  at  Lincoln,  i6gg,  1 1  Wil.  3. 

Ruled  in  Evidence,  at  a  Trial,  in  an  Action  of  falfe 
Imprifonment  •, 

If  A  *  has  a  Chamber  adjoining  to  the  Chamber  of 
B,  and  has  a  Door  that  opens  into  it,  by  which  there  is 
a  Paffage  to  go  out ;  and  A  has  another  Door  which  C 
ftops,  lb  that  A  cannot  go  out  by  that,  that  this  is  no 
Imprifonment  of  A,  by  C,  becaufe  A  may  go  out  by 
the  Door  in  the  Chamber  of  Z?,  though  he  be  a  Tret 
pafTer  by  doing  it.  But  A  may  have  a  fpecial  Action 
upon  his  Cafe  againPc  C ;  the  Plaintiff  was  nonfuit. 
Wright  againft  Wilfon. 

L  2  At 
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At  the  fame  Time  and  Place,  and  at  Aylefbury. 

If  H  y  has  Poffeffion  of  Land  for  twenty  Years  un- 
interrupted, and  then  B  gains  Poffeflion,  upon  which 
H  brings  Ejectment ;  though  H  is  Plaintiff,  yet  his 
Poffeffion  for  twenty  Years  will  be  a  good  Title  foe 
him,  as  well  as  if  H  had  been  then  in  Poffeffion  ;  be- 
caufe  Poffeffion  for  twenty  Years  now,  by  Virtue  of  the 
Statute,  2i  Jac.  i.  Chap.  16.  is  like  a  Defcent  at 
Common  Law,  which  tolL  the  Entry.  Stocker  againft 
Bemy. 

At  Lent  Affizes  at  Thetford,  16  March,  12  Wih  3- 

1700. 

It  was  ruled,  upon  Evidence,  at  a  Trial  at  Nifi  Pri- 
nt, y  that  a  Ship-Carpenter  is  within  the  Statutes  oi 
Bankrupts ,  but  a  Cafe  was  made  of  it,  for  the  Chief 
Juftice's  farther  Confideration. 

2.  He  held,  that  if  A  becomes  Bankrupt,  and  then 
fells  Goods  to  B.  B  fells  them  to  C>  which  is  a  Cpn- 
verfion  ;  then  a  Commiffon  of  Bankrupt  is  fued,  and 
an  Affignment  made  by  the  Commiffioners  to  E>  who 
brings  Trover  againft  C,  the  Action  well  lies  \  but  that 
Point  was  alfo  referved  for  his  Confideration. 

3.  If  the  Petition  to  the  Lord  Chancellor,  mention- 
ed in  the  Declaration  recites,  that  the  Bankrupt  was 
indebted  in  300/.  and  the  Petition  produced  at  the 
Trial  recites,  that  he  v/as  indebed  in  1 50/.  yet  that  is 
no  material  Variance. 

4.  There  is  no  need  to  produce,  at  the  Trial,  the 
Petition  made  to  the  Lord  Chancellor,  becaufe  it  may 
have  been  by  Parol,  though  the  Practice  hath  been  o- 
therwife.  Kirne  againft  Smith  and  others. 

7  Lcr.d  Rctym.  Rep.  Po  74.1, 
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At  the  Afiizes  at  Bury,  in  Lent,  12  Will.  3.  1700, 
A  n  demifed  Ground  to  B,  which  was  Pafture,  ex^ 
Cept  the  Trees ;  B  put  in  his  Cattle  to  feed,  which 
barked  the  Trees  ;  A  cannot  have  °  Trefpafs  againft  B. 
Glenham  againft  Hanby. 

At  Lent  Afiizes,  iiWil.  3.  1700,  at  Bedford. 

In  p  Cafe  upon  a  fpecial  Promife,  to  deliver  good 
merchandifable  Wheat,  upon  non  afjumpjtt  pleaded  ;  at 
rhe  Trial,  the  Plaintiff's  Witnefs  fwore,  that  it  was  a- 
greed,  that  he  ftiould  deliver  good  fecond  Sort  of 
Wheat  and  held  this  a  Variance,  and  the  Plaintiff 
was  nonfuited. 

At  Norwich,  Summer  Afiizes,  12  Wil.  3.  1700. 

it  was  ruled,  upon  Evidence,  at  a  Trial  at  NifiPri- 
ys,  that  if  in  indebitatus  ajfumpjit  for  Goods,  z  Ibid  and 
delivered,  upon  non'  ajfumpjit  pleaded,  the  Defendant 
gives  in  Evidence,  that  the  Debt  was  attached  by  fo- 
reign Attachment  in  London,  upon  a  Piaint  levied  by 
J.  S.  (to  whom  the  Plaintiff  was  indebted)  againft  the 
Plaintiff,  the  Defendant. will  be  driven  to  prove, 
that  the  Plaintiff  was  indebted  to  J.  S.  becaule  the 
Plaintiff  has  no  Notice  of  the  foreign  Attachment ;  and 
therefore  it  may  be  only  a  Contrivance  by  the  Defen- 
dant and  J.  S\  to  bar  the  Plaintiff  of  his  prefent  Action. 

2.  In  iuch  Cafe,  the  Plaintiff  may  fhew  in  Evi- 
dence, that  the  Suit  in  London  was  after  an  Original 
filed  by  the  Plaintiff  in  fome  one  of  the  fuperior  Courts  ; 
and  that  will  avoid  the  Operation  of  the  foreign  At- 
tachment. 3.  If 

n  Lord  Raym.  Rep.  P.  739. 

0  This  was  ruled  upon  a  Point,  made  and  referred  to  the  Chief 
Juftice,  upon  hearing  Council  feveral  Times ;  Note,  at  firilhe  \yas( 
of  a  contrary  Opinion.    Lord  Raym.  Rep.  P.  739. 

p  Lord  Raym.  Rep.  P.  735. 
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3.  If  the  Original  did  not  iffue  before  the  Plaint 
was  entered  in  London,  but  only  was  antedated,  and 
bore  Tefle  before,  and  no  Arreft  was  made  before  upon 
it;  that  will  not  avoid  the  foreign  Attachment.  But 
this  Litter  Point  Holt  referved  for  his  farther  Confider- 
ation.  But  (as  Lord  Chief  Juftice  a  Raymond  heard)  he 
was  afterwards  of  the  fame  Opinion.  Palmer  againft 
Hooke  or  Gouchc. 

At  fame  Time  and  Place. 

Ruled  upon  Evidence,  at  a  Trial  in  falfe  Imprifbn- 
ment,  that  the  b  Officer  cannot  juftify  the  Imprifon- 
ment  of  a  Man  for  Non-payment  of  Taxes  under  the 
general  printed  Warrant,  which  the  Collectors  have, 
figned  by  two  Juftices  of  Peace  but  they  ought  to  have 
a  fpecial  Warrant.    Mqfters  againft  Butcher. 

At  Bury,  Summer  Affizes,  nWil.  3.  1700. 

In  an  Indictment c  for  Forgery  at  Common  Law,  tho* 
it  is  not  fhewn,  that  the  Party  was  prejudiced,  yet  the 
Indictment  is  good.  Contra,  in  an  Action  of  forger 
des  faux  Fait s.  Therefore  where  the  Indictment  was 
for  Forgery  of  a  Surrender  of  the  Lands  of  J.  S.  and  it 
was  not  fhewn  in  the  Indictment,  that  J.  S.  had  any 
Lands ;  yet  upon  Motion  in  Arreft  of  Judgment  it 
v/as  held  good  ;  and  Judgment  was  given  againft  the 
Defendant,  being  an  Attorney,  that  he  mould  ftand 
in  the  Pillory.  Another  Exception  was,  that  the  In- 
dictment was,  quod  falfo  contrafecit  Scriptum,  which 
is  repugnant ;  yet  held  good.  The  King  againft 
Go  ate. 


a  Lord  Raym.  Rep.  P,  727. 
b  Lord  Raym.  Rep.  P.  740. 
c  Lord  Raym.  Rep.  P.  737. 
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'  June  4,  1700,  at  Guildhall at  Niji  Prius. 

If  a  1  Ship  be  bound  for  the  Eaft-Indies,  and  from 
thence  to  return  to  England,  and  the  Ship  unlades  at 
a  Port  in  the  Eaft-Indies,  and  takes  Freight  to  return 
to  England,  and  in  her  Return  fhe  is  taken  by  the  E- 
nemies  ;  the  Mariners  fhall  have  their  Wages  for  the 
Voyage  to  the  Eaft- Indies,  and  for  half  the  Time  that 
they  flayed  there  to  unlade,  and  no  more. 

At  the  Sittings  zxWeftminfter,  13  Eelruary,  12  Wil.  3, 

1700. 

Mr.  R.  Vaughan  e  fent  a  Box  with  art  hundred  Gui- 
neas, &c.  in  it,  by  Tiley,  the  Bath  Carrier,  to  London, 
upon  which  Box,  the  Direction  was  only,  "  To  Mr, 
Vaughan,  Member  of  Parliament5'.  Tiley  carried  the 
Box  to  London,  and  upon  his  Arrival,  Cowling,  an 
Inn- keeper  in  Piccadilly,  came  to  Tiley' s  Inn  for  Goods 
directed  to  be  left  at  Cowling's  Houfe.  Afterwards, 
this  Box  being  loft,  Tiley  pretended  that  it  was  deli- 
vered to  Cowling  among  other  Goods,  upon  which  Trky 
brought  an  Action  of  Trover  againft  Cowling  and  at 
the  Trial,  Mrs.  Vaughcn,  the  Wife  of  Mr.  Vaughan, 
was  produced  to  be  a  Witnefs,  to  prove  what  was  in  the 
Box,  and  Holt  re fu fed  to  admit  her  to  be  a  Witnefs  ; 
becaule,  whether  Tiley  recovered  or  not,  this  Verdict 
might  be  given  in  Evidence  by  Mr.  Vaughan,  in  an 
Action  to  be  brought  by  him  againft  Tiley,  with  Oath 
made  of  what  was  fworn  for  Tiley  in  this  Trial.  Tiley 
againft  Cowling. 

At  Guildhall,  Neo\  23.  Mich.  nV/il.  3.  1700. 

In  Cafj  *  upon  a  Bill  of  Exchange,  upon  the  Evi- 
dence at  the  Trial,  the  Cafe  was  thus.    A  drew  a  Bill  of 

Ex- 
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Exchange  upon  B±  payable  to  C,  at  Paris  B  accepted 
the  Bill,  Cindorfed  it,  payable  to  D;  B  to  E  •,  £  to 
F-,  F  to  G  G  demanded  the  Bill  to  be  paid  by 
and  upon  Non-payment,  G  protefted  it  within  the 
Time,  &c.  and  then  G  brought  an  AcTion  againft  D9 
and  it  was  well  brought,  and  he  recovered.  After- 
wards, B  brought  an  Action  againft  B,  and  though  D 
produced  the  Bill  and  the  Proteft,  yet,  becaufe  he 
could  not  produce  a  Receipt  for  the  Money  paid  by 
him  to  G  upon  the  Proteft,  as  the  Cuftom  is  among 
Merchants,  as  feverai  Merchants  upon  their  Oaths  af- 
firmed, he  was  nonfuit.  But  Holt  feemed  to  be  of 
Opinion,  that  if  he  had  proved  Payment  by  him  to 
G,  it  had  been  well  enough.  Mendez  againft  Carre- 
non. 

At  Maid/lone,  Lent  Aflizes,  i^Wil.^.  1701. 

William  Benne,  f  poffeffed  of  a  Farm  for  a  thoufand 
Years,  afligned  it  to  Ralph  Pbilpot,  for  a  collateral  Se- 
curity, againft  a  Bond  in  which  Pbilpot  was  bound  joint- 
ly with  Benne  for  the  Debt  of  Benne,  in  1655.  Phil- 
pot  died,  leaving  R.  Pbilpot  9  his  Son,  his  Executor. 
William  Benne  died,  leaving  Katherine  Benne,  his  Wife, 
his  Executrix,  and  Katherine  Benne,  his  Daughter,  his 
Heir,  In  1674,  R.  Philhot,  Executor  of  Ralph  Phil- 
pot,  and  Katherine  Benne,  the  Executrix  of  William 
Benne,  and  Katherine  Benne,  the  Heirefs  of  William 
Benne,  afligned  this  Term  of  a  thoufand  Years  to  John 
Harrtfon,  with  Condition,  that  upon  Payment  of  20c/. 
the  Confideration  of  the  faid  Affignment,  by  Katherine 
Benne,  the  Executrix,  &c.  Katherine  Benne  received 
the  Profits  till  1691,  and  fixe  paid  the  Intereft  to  the 
fame  Time.  And  it  was  ruled,  in  an  Ejectment 
brought  by  the  Executor  of  Harrifon. 

1.  That 


f  Lord  Raym  Rep.  P.  740. 
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i*  That  he  was  not  barred  by  the  Statute  of  Limi- 
tations, becaufe  the  Statute  did  not  prejudice  at  the 
Time  of  the  Affignment,  there  being  but  nineteen 
Years  elapfed  and  then  the  joining  of  him  in  the 
Alignment,  who  had  the  Title  to  take  the  Advantage 
of  the  Statute,  gives  a  new  Title. 

2.  If  a  Man  makes  a  Mortgage  for  collateral  Secu- 
rity,  although  the  Mortgagee  is  not  in  Poffeftion  for 
twenty  Years  and  more  ;  yet,  if  the  Interelt  be  paid 
upon  the  Bond,  according  to  the  Agreement  of  the 
Parties,  it  mall  not  be  barred  by  the  Statute  of  Limita- 
tions.   Batcher  again  ft  Fineux. 

At  fame  Time  and  Place. 

Debt  for  Rent.g    Upon  nil  debit  pleaded,  the  Plain- 
tiff gave  in  Evidence,  a  Note  in  Writing,  by  which 
the  Defendant  was  to  hold  for  one  Year,  rendering  Rent 
of  15/.  and,  in  Fact,  he  was  Grantee  of  a  Revcrfion 
expectant  upon  an  Eftate  for  Life,  which  Life  wag 
dead  at  the  Time  of  the  giving  of  the  Note,  which 
Grant  was  forty  Years  before,  and  he  was  never  in 
Poffefiion,  but  the  Tenant  for  Life  was  all  the  Time  in 
Pofleflion  during  his  Life.    The  Defendant  gave  in 
Evidence,  a  Prior  Grant  of  the  faid  Reverfion.  And 
ir.  was  ruled,  that  the  Defendant,  in  this  Cafe,  may 
give  in  Evidence,  nil  habuit  in  tenementis>  the  Plaintiff* 
having  never  been  in  Pofleflion,  notwithstanding  the 
Note  figned  by  the  Defendant,  by  which  he  agreed  to 
hold,  &c.  but  if  the  Plaintiff  had  been  in  Pofleflion, 
though  but  Tenant  at  Will,  &c.  then  the  Defendant 
could  not  have  given  this  in  Evidence,  without  having 
been  evicted.    Plaintiff  was  nonfuit.    Chettle  againfl; 
Pound. 

M  At 
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At  the  Sitting  in  Middle/ex?  after  Eafter  Term,  j.j 
JFi/.  3.  1 70 1. 

A  Jewel  h  cannot  be  an  Heirloom,  but  only  Things 
ponderous,  as  Carts,  Tables,  Ruled,  in  Trover? 

for  a  Chain  of  Pearl.  See  C0.  Lit.  18.  That  the 
antient  Jewels  of  the  Crown  are  Heir-looms.  Lord 
Pet  re  againft  Heneage. 

Trinity,  13WH.  3.  1701,  Guildhall?  London. 

In  Debt  k  upon  Bond,  brought  againft  the  Defen- 
dant, as  Heir  to  his  Father,  &c.  Riens  -per  difcent  plead- 
ed, the  Plaintiff  replied  Affcts,  and  Iffue  thereupon. 
And  the  Evidence  was,  that  the  Obligor,  the  Defen- 
dant's Father,  devifed  to  the  Defendant,  his  Son  and 
Heir,  certain  Meffbages  in  Ex  chequer -alley  in  Fee,  but 
chargeable  with  an  Annuity,  or  Rent-charge,  payable 
to  the  Defendant's  Mother.  And  it  was  held,  that 
thefe  Meffuages  defcencled  to  the  Defendant,  and  were 
Affets.  For  the  Difference  is,  where  the  Devife  makes 
an  Alteration  of  the  Limitation  of  the  Eftate,  from  that 
which  the  Law  would  make  by  Defcent;  and  where 
the  Devife  conveys  the  fame  Eftate,  as  the  Law  would 
make  by  Defcent,  but  charges  it  with  Incumbrances. 
In  the  former  Cafe,  the  Heir  takes  by  Pur  chafe,  in  the 
latter  by  Defcent.    Emerfon  againft  Inchbird. 

At  Brentwood?  Summer  Aflizes,  13  ^X3.  1701. 

In  Cafe  for  Words,  1  which  imported  the  commit- 
ting' of  Adultery  by  the  Plaintiff,  with  Jane  at  Stile? 
the  Defendant,  in  Mitigation  of  Damages,  may  give 
in  Evidence,  that  the  Plaintiff  committed  Adultery 

with 
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with  Jane  at  Stile,  but  not  with  any  other  Woman. 
Smithies  againfl  Dr.  Harrifon. 

At  the  Summer  Affizes  at  Horjbam  in  Suffix,  1 3  3, 

1701. 

Clamor  e  *  brought  an  Ejectment  again  ft 
and  Falkner  F/V/d  appeared,  and  con  felled  Leafe,  En- 
try, and  Oufter.  Searle  and  Falkner  did  not  appear, 
nor  confefs  Leafe,  Entry,  and  Oufter.  Upon  which, 
by  the  Direction  of  Holt,  Verdict  was  given  by  the 
Jury  for  the  Plaintiff  againfl:  Field  generally  ;  and  Ver- 
dict was  given  againfl:  the  Plaintiff  fox  Searle  and  Falk- 
ner and  Indorfement  was  made  upon  the  Poftea,  that 
this  Verdict  was  for  Searle  and  Falkner,  becaufe  they 
did  not  appear  and  confefs  Leafe,  Entry,  and  Oufter  : 
And  for  this  Reafon,  that  they  mould  not  have  Cofls 
againfl  the  Plaintiff,  and  that  the  Plaintiff  mould  have 
Judgment  againfl  the  cafual  Ejector,  for  fuch  Land  as 
were  in  the  Poffeffion  of  Searle  and  Falkner.  Claxmore 
againfl  Searle,  Field,  and  Falkner. 

At  Guildhall,  the  Sitting  after  Hilary  Term,  1  Anne, 

1702. 

Depofitions  0  in  Chancery,  admitted  in  Evidence 
after  the  Bill  was  difmiffed.    Smith  againfl  Veale. 

At  Hertford*  Lent  Afiizes,  Mar.  25,  1702,  1  Anne. 

In  affumpfu  p  upon  non  affumpfit  infra  fex  annos  plead- 
ed, the  Evidence  was,  that  after  the  fix  Years  the  De- 
fendant afTumed  to  pay,  if  the  Plaintiff  would  come 
to  Account.  And  it  was  ruled,  that  this  did  not  re- 
vive the  Promife,  becaufe  it  was  not  an  actual  Promife. 
Sparling  againfl  Smith. 

At 
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At  Lent  Affizes  at  Maid/lone,  in  1702,  1  Anne. 

In  Ejectment  upon  the  Trial,  q  the  Copy  of  the  Re- 
gift  er  of  a  Will  was  produced  in  Evidence,  to  prove  a 
Pedigree,  and  not  to  derive  any  Title  by  the  Will ; 
and  alio  the  Probate  of  the  fame  Will  was  offered  for 
the  fame  Purpofe.  But  they  were  refufed  to  be  admit- 
ted. For, 

1.  As  to  the  Probate,  it  is  only  Evidence  of  a  Will 
as  to  Chatties. 

2.  Holt  faid,  that  there  was  the  fanae  Reafon  to  ad- 
mit the  Copy  of  the  Regifter  to  be  Evidence,  as  the 
Copy  of  Court-rolls,  or  of  a  Regifter  of  a  Church  \ 
but  the  Practice  has  been  always  otherwife,  which  he 
would  not  fubvert  and  therefore  the  Copy  of  the  Re- 
gifter not  being  Evidence  to  prove  the  Will,  it  can- 
not prove  the  Pedigree,  becaufe  that  depends  upon 
the  Credit  of  its  being  a  Will,  which  is  not  proved 
by  the  Copy  of  the  Regifter  therefore  the  Evidence 
was  denied  to  be  admitted  by  him.  Dike  againft  Pol- 
hill 

At  Guildhall  , 

The  n  Servants  of  a  Carman  run  over  a  Boy  in  the 
Streets,  and  maimed  him  by  Negligence  \  and  an  Action 
was  brought  againft  the  Matter,  and  the  Plaintiff  reco- 
vered. The  Servants  of  yf,  with  his  Cart,  run  againft: 
the  Cart  of  5,  in  which  there  was  a  Pipe  of  Wine,  viz. 
Sack,  and  overturned  it,  whereby  the  Sack  was  fpoil- 
ed  and  run  into  the  Street ;  and  an  Action  was  brought 
againft  the  Mafter,  and  held  good. 

3  Lord  Raym.  Rep.  P.  744,  745. 
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PREFACE. 

LORD  Chief  Juftice  Holts  Arguments  and  Refo- 
Jutions,  were  the  Glory  and  Happinefs  of  the 
Age  in  which  they  were  pronounced,  they  have 
been  the  Guide  and  Imitation  of  fucceeding  ones,  and 
will  continue  to  be  fo  to  all  future  ones.  England  is 
as  much  obliged  to  his  Lordfhip's  Adminiftration,  as 
to  the  Lav/  itfelf :  For  though  the  Law  is  projected 
upon  the  fineft  Polity  in  all  the  known  World  ;  yet, 
without  a  Magiftrate,  it  is  but  a  dead  Letter  :  Let  it's 
Excellency  be  what  it  will,  it's  good  Influence  and  Ef- 
fects will  entirely  depend  upon  the  Integrity  and  Abi- 
lities of  thofe  who  are  to  carry  it  into  Execution. 

The  following  Table  is  calculated  to  refer  the  Rea- 
der to  innumerable  InftanCes  of  that  Integrity,  and  of 
thofe  Abilities.  The  Plan,  the  Author  confefles,  he 
took  from  the  Table  at  the  End  of  Jacob's  Law  Dicti- 
onary, which  he  flatters  himfelf  he  has  much  improv- 
ed. The  Books  having  an  Afteric  before  them,  were 
either  not  publifhed  when  Jacob  wrote,  or  omitted 
by  him.  The  Account  of  the  refpective  Authors  in 
the  Notes,  it  is  hoped,  will  be  ufetul  as  well  as  amu- 
fing. 

C. 

Cartb.  (a)  — —      Carihew's  Reports,  1728, 

*  Caf.  Temp.  Holt,  (b)    Cafes  determined'  while  Holt 

was  Chief  Juftice.  1738. 
Comb.  (c)      — .       Comberbactis  Reports.  1724. 

*  Com.  Rep.  (d)  — —    Corny  n's  Reports.  1744. 

F. 

*  Fortefc.  Rep.  (e)  —  Fork/cue's  Reports.  1748. 

*  Freem,  (0  — —     Freeman's  Reports.  1742. 

A  2  H. 
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Kelyng's  Reports.  170$, 
Levinz's  Reports.  1 702. 


3,  4,  5.  Mod.  (*)  —    Modern  Reports.  1757. 

6.  Mod.  (')    Modern  Cafes.  1757. 

7.  Mod.  (*)    Modern  Cafes  by  Farrefiey.  iJ$J'. 

*  11.  Mod.  (J)  —      Cafes  in  the  King's- Bench.  1737. 

*  12.  Mod.  (J)   —     Cafes  in  King  William  the  third's 

Reign.  1 74 1 . 

R. 

*i,  2.  Lord  Raym.  (k)  Lord  Chief  Juftice  Raymond's 

Reports.  1743. 

S. 

i,  2.         (*)    Salkeld's  Reports.  1742. 

*  3.    Id.  1724. 

*  Set.  and  Rem.  • —   Cafes  of  Settlements  and  Remo- 

vals. 1742. 

Show.  Rep.  (n)    Shower's  Reports.  1708. 

Skin.      Skinner  s  Reports.  1728. 

*Stra.  Sel.  Caf.Evid.(^)  Select  Cafes  of  Evidence,  by  Sir 

John  Strange.  1754. 

*  Wil.  Rep.    Peere  William's  Reports.  1740. 

N.  B.  No  Books  are  referred  ro,  but  fuch  wherein 
the  Reporter  exprefsiy  fays,  that  the  Argument  or  Re- 
folution  was  the  Diftum  of  the  Chief  Juitice. 

(a)  He  was  called  to  the  honorary  Degree  of  a  Serjeant  at  La\vr 
I  OSl.  1 70 1,  13  Wil.  3.    Append,  to  Chron.  JnridiciaL  P.  7. 

(b)  Jacob,  who  wrote  the  Law  Dictionary,  is  reputed  the  Col- 
lector, or  atleaft  the  Publilher  of  it. 

(c)  He  was  Recorder  of  the  City  of  Chefier,  and  one  of  the  ju- 
lUces  of  North-Waks,    See  the  Title  Page  of  his  Reports. 

C')He 
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(<)  He  was  called  to  the  honorary  Degree  of  a  Serjeant  at  Law, 
8  June,  1705,  4  Anne.  Append,  to  Cbron.  J 'uridicial.  P.  7.  On 
Monday,  7  No-v.  1726,  1 3  G»,  i.  he  w#as  fworn  a  Baron  of  the 
Exchequer,  in  the  Room  of  Mr.  Baron  Page,  who  on  Friday,  Nov. 
4,  preceeding,  was  fworn  a  Judge  of  the  Common  Pleas,  in  the 
Room  of  Mr.  juihce  Tracy,  (who  refigned  his  OfHce  by  Reafon  of 
his  ill  State  of  Health,  and  his  Majefty,  as  a  Reward  for  his  paft 
Services,  granted  him  a  Penfion  of  1500/.  per  Annum.)  Lord  Raym. 
Rep.  2  Vol.  P.  1420.  Bunb.  Rep.  P.  221.  Append,  to  Cbron, 
J  uridicial.  P.  15.  In  January,  1735,  %  Geo.  2.  he  was  made  one 
of  the  Judges  of  the  Common  Pleas.  Bunb  Rep.  P.  341  Ap- 
pend, to  Cbron.  Juridicial.  P.  19.  On  7  July,  1738,  11  Geo.  2. 
before  Mich.  Term,  he  received  the  Lord  the  King's  Letters  Pa- 
tent, dated  the  fame  Day,  appointing  him  Chief  Baron  of  his 
Exchequer.  Com.  Rep.  P.  587.  Bunb.  Rep.  P.  343.  Append, 
to  Cbron.  Juridicial.  P.  19. 

(e)  On  Friday,  Ott.  22,  17 14,  1  Geo.  1.  he  was  appointed  So- 
licitor General  to  his  Royal  Highnefs  the  Prince  of  Wales.  Lord 
Raym.  Rep.  2  Vol.  P.  13 18,  13 19.  Sira.  Rep.  P.  I .  January 
24,  1 716,  3  Geo.  1.  he  was  made  a  Baron  of  the  Exchequer.  Bunb. 
Rep.  P.  10.  Append,  to  Cbron.  Juridicial.  P.  13.  May  15, 
1 71 8,  5  Geo.  1.  he  was -made  ajudge  of  the  King's- Bench,  Buhb. 
Rep.  P.  22.  Sira.  Rep.  P.  86.  Append,  to  Chron.  Juridicial. 
P.  13.  His  Patent  was  fuperfeded  by  his  late  Majefty,  KingGeorge 
the  fecond.  Lord  Raym.  Rep.  2  Vol.  P.  1510.  27  Jan.  172S, 
2  Geo.  2.  he  was  conftituted  one  of  the  Juftices  of  the  Common  Pleas. 
Append,  to  Chron.  Juridicial.  P.  17.  Lift  of  Chief  Juftices,  CS>V. 
in  P.  260.  of  4  Vol.  ofTind.  Rap.    Hift.  Engl.  Edit.  1747. 

(f)  He  was  Lord  Chancellor  of  Ireland,  in  the  Year  1706,  5 
Anne.    See  Preface  to  his  Reports. 

(g)  Mr.  Juftice  Fofter  tells  us,  that  Lord  Chief  Juftice  Holt  pub- 
limed  thefe  Reports.  Fojl.  Cr.  Law,  P.  204.  Kelyhg  was  of  the 
Inner '-Temple,  and  called  to  the  honorary  Degree  of  a  King's  Ser- 
jeant at  Law,  [6  Nc<u.  Dugd.  Chron.  Ser.  P.  115.  Chron.  Juridicial. 
P.  20.]  in  Michaelmas'Term,  it,  Char.  2.  1661.  Lie  gave  Rings 
with  this  Infcription,  aDeJi  CaroLVs  MagnVs,  the  large  Letters 
[MDCLFF]  made  the  Year  [of  the  Reiteration]  1660.  Sid.  Rep. 
P.  4.  Show.  Rep.  2  Vol.  P.  102.  pi.  99.  He  was  made  one  of 
the  Judges  of  the  King's -Bench,  18  June,  1663.  Dugd.  Cbron. 
Ser.  P.  114.  Chron.  Juridicial.  P.  201.  in  the  Room  of  Sir  Tho. 
Mallet,  who  retired  from  Town  to  his  Country  Seat ;  having  firft 
petitioned  the  King  to  difpenfe  with  his  Attendance,  by  Realon  of 
his  great  Age,  which  the  King  granted,  and  alfo  continued  to  him 
his  Patent  and  Salary,  and  io  there  were  five  Judges,  tho'  but  four 
attended.  Sid.  Rep.  P.  150.  pi.  15.  Lie  was  conliituted  Chief  Ju- 
ftice of  the  King's  Bench,  21  No-v.  1665,  17  Car.  2.    Dugd.  Cbron. 
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Sen  P.  1 1 6.  Chron.  Juridicial.  P.  201.  Sid.  Rep.  P.  275.  pi.  ll 
In  Mich.  Term,  1669,  21  Char.  2.  Mr.  Serjeant  Poivys  coming  to 
the  Kings-Bench  Bar,  who  was  the  Junior  of  17  who  had  been 
made  a  Day  or  two  before  in  that  Term  ;  the  Lord  Chief  Juftice 
Kelyng  told  him,  that  he  had  fomething  to  fay  to  him,  nttsL  That 
the  Rings,  which  he  and  the  Reft  of  the  Serjeants  had  given, 
weighed  but  eighteen  Shillings  apiece,  \vhereasFo/7f/«Myin  his  Book 
"  De  Laudibus  Legum  A.-iglitef*  [Chap.  50,  P.  114,  Edit.  1 741] 
fays,  "  That  the  Rings  given  to  the  Chief  Juflices,  and  to  the  Chief 
Baron,  ought  to  weigh  twenty  Shillings  apiece:''''  And  that  he  fpake 
not  this  expecting  a  Recompence,  but  that  it  might  not  be  drawn 
into  a  Precedent;  and  that  the  young  Gentlement  there,  might 
cake  Notice  of  it.  Mod.  Rep.  P.  9.  pi.  30.  He  is  faid  to  have 
prepared  the  Act  of  Uniformity.  [Stat.  13  &  \\Char.  2.  Cap.  4} 
Burnet's  Hift.  own  Times,  P.  184. 

About  the  Year  1666,  the  Lord  Chief  Juftice  Kelynge  was  que- 
ilioned  in  Parliament  for  over-awing  and  putting  a  Reftraint  upon 
Juries  ;  and  the  Houfe  came  to  feveral  Refolutions  upon  his  Cafe, 
and  ordered  him  to  be  profecuted  ;  but  by  Reafon  of  the  Houfe's 
being  prorogued,  and  he  himfelf,  not  long  after,  dying  in  Difcon- 
tent,  we  do  not  find  there  were  any  further  Proceedings  made 
therein.  Pref.  to  Fortefc.  de  Laudibus,  Sec.  XIII.  Triumphs  of 
Juftice,  Fol.  Lond.  16S1,  P.  29,  36. 

Sidsrf  n  fays,  the  Complaint  was  for  Mifdemeanors  done  in  his 
Office,  as  fining  Juries,  &c.  that  there  was  an  Inquiry  made  into 
them,  and  the  Chief  juftice  appeared  in  Perfon  before  the  Com- 
mittee, and  alfo  in  the  Houfe  of  Commons,  and  afterwards  he  was 
difeharged.    Sid.  Rep.  P.  338.  pi.  1. 

Lord  Chief  j  uftice  Kelyng  was  obliged  to  make  Denzei,  Lord 
Holies,  Satisfaction  for  the  Affront  put  upon  his  Lord  (hip  by  him, 
at  the  Trial  of  certain  French  Gentlemen,  (for  a  Robbery)  in  the 
Court  of  Kings-Bench,  in  Eajier  Term,  1670,  22  Char.  2.  The 
Affront  was,  that  when  Lord  Holies  attempted  to  fpeak  to  the  Cha- 
racters of  the  Frenchmen,  the  Chief  Juftice  ftopped  him,  faying,  he 
mull  not  interrupt  the  Court ;  and  Lord  Holies  replying,  that  it  was 
neither  to  interrupt  the  Court  nor  to  do  them  any  Wrong,  to  in- 
form them  as  much  as  poflible  of  all  Pafiages,  &c.  The  Chief  Ju- 
ftice anfwered  again,  very  angrily,  My  Lord,  you  wrong  vot  the 
Court,  but  you  wrong  yourfejf and  it  is  not  the  firjl  lime  you  have 
been  cbfrved  to  appear  too  much  for  Strangers.  **  So,  fays  Lord 
Holies,  I  was  fnubbed  and  fet  down  again,  but  1  muft  fay  it  was 
Language  I  had  not  been  ufed  to,  nor,  I  think,  any  of  my  Condi- 
tion, that  had  the  Honour  to  'erve  the  King,  in  the  Quality  I  do, 
of  a  Pr!vy-Councellor.,,  The  Lord  Chief  Juftice  alfo,  upon  WaL 
rond\  Evidence,  declared  (looking  fully  at  Lord  Holies,  whence 
the  whole  Court  understood  it  to  be  meant  of  him)  that  there  had 

been 
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leen  fome  foul  doings.  Upon  thefe  Injuries,  he  petitioned  the  Houfe 
of  Lords,  who  on  Friday,  March  10,  1 670,  made  the  following 
Order.  "  This  Day  the  Lord  Hoiks  produced  feveral  Witneffes 
to  be  examined  concerning  his  Complaint  on  his  Petition  of  feveral 
Indignities  put  upon  him  by  the  Lord  Chief  Juftice  of  the  King\<- 
F^ench,  at  the  Trial  of  fome  French  Gentlemen  in  the  faid  Court  of 
King's- Bench,  who  were  there  falfely  accufedof  a  Robbery  by  four 
Butchers  in  Eafter  Term  laft.  After  the  Hearing  of  which  Wit- 
neffes,  the  Lord  Chief  Juftice  made  his  Defence,  and  denied,  that 
he  intended  any  Thing  againft  the  Lord  Holies,  when  he  fpoke 
htofe  Words  at  the  faid  Trial,  that  it  was  a  foul  Contrivance,  <o"7. 
as  in  the  Petition  is  fet  forth  ;  to  which  Defence  the  Lord  Holies 
made  a  fhort  Reply,  and  then  voluntarily  withdrew  himfelf,  and 
the  Lord  Chief  Juftice  withdrew  himfelf  alfo.  Upon  which  the 
Houfe  took  the  whole  Matter  into  ferious  Confideration,  and  or- 
dered, that  the  Lord  Chief  Juftice  mould  be  called  to  his  Place  as  a 
Judge  ;  and  openly  (in  the  Prefence  of  the  Lord  Holies)  the  Lord- 
Keeper  mould  let  him  know,  that  this  Houfe  is  not  fatisfiecl,  with 
his  Carriage  toward  the  Lord  Holies  in  this  Bufinefs,  and  therefore 
hasordered,  thathe  mould  make  this  Acknowledgment,  which  is 
to  be  read  by  the  Clerk  as  followeth,  thathe  did  not  mean  it  of  the 
Lord  Holies  when  he  fpoke  thefe  Words  (that  it  was  foul  Contri- 
vance) and  that  he  is  forry,  that  by  his  Behaviour  or  Expreffions, 
he  gave  any  Occafion  to  interpret  it  otherwife,  and  afks  the  Par- 
don of  this  Houfe  and  the  Lord  Holies.  Then  the  Lord  Chief  Ju- 
ftice of  the  Court  of  Kings-Bench  was  called  to  his  Place,  and  (the 
Lord  Holies  being  alfo  prefent)  the  Lord  Keeper  performed  the 
Directions  of  the  Houfe,  and  the  Lord  Chief  Juftice  read  the  Ac- 
knowledgment aforefaid,  only  changing  the  Stile  into  the  firft 
Perfon." 

John  Brown,  Cleric.  Parliament  or  um. 
Journal-Book  of  the  Houfe  of  Peers,  Anno  1671.  See  "  A  true 
Relation  of  the  unjujl  Ac  en  fat  ion  of  certain  French  Gentlemen  charged 
with  a  Robbery  ( of  which  they  were  mo  ft  innocent )  and  the  Proceed- 
ings upon  it,  with  their  Trial  and  Acquittance  in  the  Court  of  King's- 
Bench,  in  Eafter  Term  laft,  publifed  by  Denzel  Lord  Holies,  partly 
for  a  further  Mawife fiat  ion  of their  Innocency  (of  which,  as  he  is  in- 
formed, many  da  yet  doubt  J  and  partly  for  his  own  Vindication,  in  Re- 
gard of  fome  Ppf  dges  at  that  Trialy  which  feemed  ^very  ftrcn^ly  to  refecl- 
upon  him Lond.  167 1,  Quarto,  44  Pages.  The  Chief  Juftice 
died  in  Eafter  Term,  23  Char.  2.  Sir  Tho.  Jones's  Rep.  P.  42. 
Ventr.  P.  1 13. 

(h)  He  was  2^  Oft.  1679,  31  Char.  2.  appointed  his  Majc!ly\$ 
Attorney  General.  Sir  Tho.  Raym.  Rep.  P.  312.  2  Show.  Rep. 
P.  85.  12  Feb.  in  Mil,  Term,  32  &  33  Char.  2.  1 680-1.  he  was 
called  to  the  honorary  Degree  of  a  Serjeant  at  Law,  and  gave 
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Rings  with  this  Infcription,  "  Regifervire,  Jura  few  are"  Sir  Tbo, 
Roy?n.  Rep.  P.  430.  7  Feb.  1684,  1  Jam.  2.  he  was  conftituted 
one  of  the  Juftices  of  the  Common  Pleas.  Chron.  Juridicial.  P.  209. 
he  was  afterwards  removed,  Lev.  Rep.  3  Vol.  P.  257.  and  came 
to  the  Bar  again.  Sboiv.  Rep.  2  Vol.  P.  471.  pi.  437.  Hedied 
29  Jan.  in  Hil  Term,  1700-1,  12  &  13  tyil.  3.  at  Serjeant \ -Inn 
in  I'lett-ftrect.  Lord  Raym.  Rep.  P.  622. 
(')  Thefe  are  eftecmed  good  R.eports. 

(k)  They  are  the  beft  Reports  extant  in  civil  Cafes.  The  Au- 
thor of  them  was  fworn  Solicitor  General  on  Saturday,  May  13, 
9  Anne,  1 7 10,  at  the  Lord  Chancellor  Cozvpers.  Lord  Raym.  Rep. 
2  Vol.  P.  1309.  On  Thurfday,  Oft.  14,  1714,  1  Geo.  I.  a  5a- 
perfedeas  palled  the  Great  Seal,  to  remove  Sir  Robert  Raymond  from 
being  Solicitor  General.  Lord /?a>v//.  Rep.  2  Vol.  P.  1318.  On9 
May,  1720,  6  G<?5>.  1.  he  was  declared  Attorney  General.  Gazette, 
N°.  5849.  On  Friday,  31  ^st/.  1723,  10  Geo.  1.  he  was  called 
to  the  honorary  Degree  of  a  Serjeant  at  Law.  Append,  to  Cbron. 
Juridicial.  P.  15.  The  Motto  of  his  Ring  was  "  Salva — Liber? 
tate^potens.  Lucan."  He  was  the  fame  Evening,  fworn  one  of  the 
Juilices  of  the  Court  of  King  s- Bench,  at  the  Lord  Chancellor's 
Houfe  in  Lincoln  s-lnn  Fields  ;  in  the  Room  of  Sir  Robert  Eyre,  who 
in  the  Mich.  Vacation  before,  had  been  made  Lord  Chief  Baron  of 
the  Exchequer,  in  the  Room  of  the  late  Lord  Chief  Baron  Monta- 
gue, who  died  in  Mich.  Term.  Sir  Robert  took  his  ,Place  on  Mon- 
day, February  3,  1723.  Lord  Raym.  Rep.  2  Vol.  P.  1  3 3 1 .  Ga- 
zette, N°.  6239.  The  Earl  of  Macclesfield  furrendering  the  Great 
Seal  into  his  Majefty's  Hands,  7  January,  1724-5,  II  Geo.  1. 
He  was  pleafed  to  deliver  it  in  Council,  at  St.  James's,  to  Sir  Jo- 
jephjekyll,  Knight,  Matter  of  the  Rolls,  Sir  Jeffery  Gilbert,  Knight, 
one  of  the  Barons  of  the  Exchequer,  and  to  Sir  Robert  Raymond, 
Knight,  one  of  the  Juilices  of  the  King  s-Bexcb,  where  they  took 
their  Oaths  of  Office,  as  Lords  CommifTioners  for  the  Cuftody  of 
the  Great  Seal.    Stra.  Rep.  P.  619.    Gazette,  N°.  6363. 

Note;  there  is  a  Chafm  in  Sir  Robert's  Reports  of  Hilary  Term, 
1724-5,  he  attending  all  that  Term  in  Chancery,  as  one  of  the 
CommiiTioners  of  the  Great  Seal.  Lord  Raym.  Rep.  2  Vol.  P. 
1380. 

Sir  Robert  was  created  Lord  Chief  Juftice  of  the  Kings-Bench, 
(in  the  Room  of  Sir  John  Pratt,  Knight,  deceafed,  Father  of  the 
prefent  Chief  juftice  of  the  Common  Pleas')  by  a  Writ,  bearing  Tejle, 
March  2,  1725,  11  Geo.  1.  Gazette,  N°.  635 1,  and  was  fworn  into 
the  Office,  March  3,  following,  before  the  faid  Sir  Jcfeph  Jekyll, 
and  Sir  Jeffery  Gilbert,  then  two  of  the  Lords  Cominilhoners  of  the 
Great  Seal,  at  the  Rolls :  notwithstanding  which,  I  was,  (fays  Sir  Ro- 
bert) continued  one  of  the  Lords  CommifTioners.  Lord  Raym.  Rep. 
2  Vol.  P.  1 38 1.  and  on  25  April,  1725,  was  fworn  at  St.  James's 
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*f  his  Majefty's  moil  honourable  Privy-Council.    Gazette,  N°. 

Sir  Rob.  Raymond  Teeming  to  remark  it  as  fomethmg  extraordinary 
that  he  mould  be  continued  one  of  the  Commiflioners  of  the  Great 
Seal,  after  his  being  created  Chief  Juftice  of  the  Kings-Bench,  it 
was  thought  proper  to  give  the  Readers  feme  Inftances  of  the  like 
Kind. 

Sir  John  Knevet,  Knight,  was  Chief  Juftice  of  the  Kings-Bench9 
and  Chancellor  together,  in  Edward  the  third's  Time.  Spelm. 
CjIofT.  P.  in,  342.  Dugd.  Chron.  Ser.  P.  48,  50.  Fortefc.  Rep. 
P.  382,  383.  Chron.  Juridicial.  P.  Ioi,  105.  Dy.  P.  159.  in 
Marg.  Co.  Rep.  P.  58. 

Humphry  Starkie  held  the  Places  of  Chief  Baron  of  the  Exchequer, 
and  Juftice  of  the  Common  Pleas,  both  together,  in  the  Reign  of 
Henry  the  feventh.  Spelm.  Gloif.  P.  344.  Dugd.  Chron.  Ser.  P. 
74.  Chron.  Juridicial.  P.  141.  Fortefc.  Rep.  P.  382.  Dy.  P. 
159.  "  Year-Book,  1  Hen.  7.  P.  10.  pi.  13. 

'Sir  Richard  Brooke,  Knight,  was  both  Chief  Baron  of  the  Ex- 
chequer, and  a  Juftice  of  the  Common  Pleas  at  the  fame  Time,  to 
Henry  the  eighth.  Spelm.  GlofT.  P.  344.  Du  d.  Chron.  Ser.  P.  80. 
Chron.  Juridicial.  P.  153,  155.    Fortefc.  Rep.  P.  382. 

Sir  Ja?nssDyer,  Knight,  was  made  Judge  of  the  King's-Beuch, 
in  Eafler  Term,  4  &  5  Phil.  &  Alar,  being  then  a  Judge  of  the 
Common  Pleas  ;  and  the  Queftion  was,  whether  by  the  Acceptance 
of  this  laft  Patent,  the  Force  and  EfFeft  of  the  former  was  not 
ceas'd  ?  And  held  by  the  Majority  of  the  Judges,  it  was  gone, 
becaufe  an  inferior  Authority  is  taken  away  and  funk  by  the  fu- 
perior  Authority,  as  a  Benefice  becomes  void  by  the  Incumbent's 
taking  a  Biihoprick,  [Latch.  Rep.  P.  32.]  fo  the  Authority  of  the 
Kings-Bench  drowns  all  other  inferior  -Authority  ;  bendes,  it  is  ab- 
furd  and  impertinent  for  a  Man  to  reverfe  his  own  Judgment,  as 
he  mould  do  in  this  Cafe,  if  a  Writ  of  Error  was  brought  in  the 
Kuigs-Bench  of  a  Judgment  in  the  Common  Pleas.  Dy.  P.  158  h.  P. 
159.  a.  Fortefc.  Rep.  P.  382.  Dugd.  Chron.  Ser.  P.  90.  Chron. 
'Juridicial.  P.  165. 

Sir  Edzvard  Saunders,  Knight,  Chief  Juftice  of  England,  in  the 
fame  Reign,  was  made  fo  from  a  Judge  of  the  Common  Pleas,  but 
did  not  furrender  his  Patent,  yet  it  was  a  Surrender  in  Law, 
otherwife  he  would  be  intitled  to  the  Fees  of  both  Places.  Dy. 
P.  159.  Fortefc.  Rep.  P.  383.  Spelm.  Glofl'.  P.  343,  Dugd.  direr.' 
Ser.  P.  90.     Chron.  Juridicial.  P.  165. 

Sir  Edward  Littleton,  Chief  Juftice  of  the  Common  Bench,  to 
Charles  the  jirft,  was  made  Lord  Keeper  of  the  Great  Seal,  and 
yet,  notwithstanding  he  continued  Chief  Juftice  of  the  Common 
Bench,  and  the  faid  Lord  Keeper  fat  in  the  Common  Binch,  as  Chief 
Juftice  there,  not  in  his  Robes,  but  in  his  long  Gown  and  Hat, 
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as  the  Lord  Keeper  ufeth  to  fir,  and  fwore  a  Philacer  there,  which 
Office  he  gave  as  Chief  Jullice  of  the  Common  Bench,  and  after- 
wards went  into  Chancery.  Crc,  Car.  Rep.  P.  600.  pi.  2.  Dngd. 
Chron. ,'Ser.  P-  110.  Chron.  J  uridicial.  P.  193.  Cro.  Car.  Rep. 
P. 

Sir  Orlando  Bridgman,  Knight  and  Baronet,  Chief  Jullice  of  the 
Common  Pleas,  to  King  Claries  the  feccnd,  was  made  Lord  Keeper 
of  the  Great  Seal  of  England,  and  yet  he  continued  Chief  Jultice 
of  the  Common  Pleas :  And  it  was  i aid,  that  thefe  two  Places  were 
not  inconfiftent.  Sid.  Rep.  P.  338.  pi.  1.,  His  Lordfhip  took 
Fines,  C5V.  in  his  Chamber,  and  received  the  Profits,  but  did  not 
fit  in  Court.  Sid.  Rep.  P.  365.  pi.  2.  Fortefc.  Rep.  P.  392.  Sid. 
Rep.  P.  3.  DMgd.  Chron.  Ser.  P.  114,  116.  Chron.  JuridiciaL 
P.  199,  203. 

The  Earl  of  Hardwoicke  was  Lord  High  Chancellor,  as  well  as 
Chief  Juftice  of  the  King's -Bench,  and  his  Lordfhip  came  into  the 
Kings- Bench  Court,  29  April,  in  Eajler  Term,  1736,  10  Geo.  2. 
took  the  Oaths,  and  heard  Mr.  Solicitor  Strangest  Motion.  Stra. 
Rep.  2  Vol.  P.  1071.  Kel.  Rep.  P.  134.  Andr.  Rep.  P.  1. 
Append,  to  Chron.  JuridiciaL  P.  io. 

To  conclude,  it  is  recent  in  every  Cody's  Memory,  that  on  the 
Resignation  of  the  Earl  of  Hardnich,  and  Appointment  of  the  late 
Lord  Chief  Juftice  Willes,  Mr.  Jullice  Wilmot,  and  Mr.  Baron 
Smyite,  Lords  Commiflioners  for  the  Cultody  of  the  Great  Seal  of 
Great- Britain,  they  continued  Juilicesof  their  refpective  Courts  all 
the  Time  they  were  Commiffibners. 

It  is  not  doubted,  but  that  upon  diligent  Search,  many  more 
Precedents  might  be  produced,  and,  perhaps,  more  pertinent  to 
the  Subject,  and  more  in  Point  than  the  above ;  however,  thefe 
already  mentioned,  may  be  generally  thought  fuflicient. 

buRjhert  Raymond  was  advanced  to  the  Dignity  of  Peerage,  by 
the  Stile  and  Title  of  Lord  Raymond,  Baron  of  Ahbots-Landey,  in 
the  County  of  Hertford,  by  Letters  Patent,  dated  15  January, 
1730,  4  Geo.  1.  [This  Title  is  now  extinct.  Addenda  to  5  Vol. 
Collin?*  PeeTage]  5  Vol.  P.  365.  On  the  29th  of  June  following, 
•his  Lordfhip  was  elected  one  of  the  Governors  of  the  Charter- 
Houfe,  intheRbom  of  Thomas  Lord  Trevor,  deceafed. 

His  Lordfhip  departed  this  Life  [2  Stra  Rep.  P.  948.  KcL  Rep. 
P.  243.]  at  his  Houfe  in  Red- Lyon  Square,  in  the  60th  Year  of  his 
Age,  on  the  1  5th  of  April,  1732,  and  was  buried  at  Abbots  L/anglej 
in  Hertfordshire,  where  a  Monument  is  erected  to  his  Memory. 
Note  ;  the  Infcription  thereon  is  too  long  to  be  inferted  here,  but 
may  be  feen  in  Col.  Peer.  P.  36c. 

(?)  Thefe  are  eftecmed  exceeding  good  Reports;  the  Collector 
of  them  was  made  a  Serjeant  at  Law,  20  Lecsmber,  17 14,  1  Ceo.  i» 
Append,  to  Chron.  JuridiciaL  P.  LI. 
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(r-)  Sir  Bartholomew  Shower  was  Deputy  Recorder  under  Sir 
John  Holt,  and  held  ihe  Scffions  often,  as  he  tells'  us,  in  2  Vol. 
of  his  R?porfs,  P.  466.  He  was  chofen  Recorder  two  Years  af- 
terwards, dk.  20  February,  1687,  4  y#w.  2.  Mait:  Hlft.  Zc/.y, 
2  Vol.  P.  1206. 

(pj  He  was  King's  Council,  and  appointed  Solicitor  General' 
about  HilaryTerm,  10  G^o.  2.  1737.  Stra.  Rep.  2  Vol.  P.  io63. 
And  on  13  November,  1739,  12  Gf#.  2.  he  was  chofen  Recorder 
of  the  City  of  London,  [Mail.  Hift.  Z,oW.  2  Vol.  P.  1206.]  in 
which  Offices  he  continued  till  Michaelmas  Term,  16  Geo.  2.  1743, 
when  having  received  a  coniiderable  Addition  to  his  Fortune,  and 
fome  Degree  of  Eafe  and  Retirement,  being  judged  proper  for  his 
Health  ;  he  refjgned  his  Offices  of  Solicitor  General,  King's 
Council,  and  Recorder  of  the  City  of  London,  and  left  off  his  Prac- 
tice at  the  Houfe  of  Lords,  Council  Table,  Delegates,  and  all  the 
Courts  in  Wejlmtnfter-  Hall,  except  the  Kings- Bench,  and  there  alfo, 
at  the  Afternoon  Sittings.  Mis  Majefty,  when  at  a  private  Audi- 
ence, Sir  John  took  Leave  of  him.  exprefted  foimfelf  with  the 
greateft  Goodnefs  towards  him,  and  honoured  him  with  his  Patent 
to  take  Place  for  Life  next  to  his  Attorney  General.  Stra.  Rep. 
2  Vol.  P.  1 176. 

By  Patent,  dated  11  January,  1749,  22  Geo.  2.  Sir  John  was 
created  Matter  of  the  Rolls,  and  fworn  into  Office  12th  of  the 
fame  Month,  in  which  his  Honour  died  about  May  1754.)  27 
Qea.  2. 
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2£ar.  12  Mod.  91,  204,  541. 

Lord  Raym.  69 1. 

bargain  ant»  &ale*  171. 

pi.  3.  12  Mod.  459.  Caf. 
Temp.  Holt.  29,  96.  pi.  /. 
Lord  Raym  66 2.  .W^.  113. 
pi  2.  6Mod.  162.  QdS.Temp. 

Holt.  97. 

25aron  and  Feme.  323. 

pi.  2.  Caf.  Temp.  Holt.  98. 
Salk.  116.  pi.  6.  12  Mod. 
244.  Salk.  116.  pi.  7.  Comb. 
455.  683.    3  Salk.  65. 

pi.  2.  Caf.  7"<?w/>.  //<?//.  10 1. 
pi.  7.  I  J  8.   pi.  10, 

Crf.Temp.Holt.  103.  6  Mod. 
171.  Salk.  119.  pi.  13.  Caf. 
Temp.  Holt  103.  pi.  12.  Com, 
Rep.  31.  pi.  2i.  Fteem.  5 1 2. 
pi.  687.  Com.  Rep.  69.  12 
Mod.  291.  Lord  Raym.  519. 
Salk.  326.  Caf.  T<w//>.  Ho//. 
309  pi.  12.  Cartb.  513.  12 
Mod.  89.  Salk.  1 1  5".  pi.  4. 
Caf.  Temp.  Holt.  99.  pi.  4. 
IOO.  pi.  6.  Cartb.  463.  12 
Mod.  245,  247,  306.  Caf. 
Temp.  Holt.  1 01.  pi.  8.  Lord 
Raym. 
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Raym.  444,  368.  11  Mod. 
241.  pi.  15.  hordRaym.  224. 
2  Lord  Raym.  1006,  1 03  I  • 
6  Mod.  127.  Caf.  Temp.  Holt. 
699.  pi.  5. 

feftftartrp.    3      410.  Set. 

&  Rem.  153.  pi.  199.  Comb. 
264.  «W>£.  122.  pi.  6.  Caf. 
Temp.  Hdt.  107.  11  Mod. 
106.  2  Lord  Raym.  1 1 97  Set. 
&  Rem  157.  pi.  206.  Comb. 
256.  CW/.  Rep.  3. 

"SBtfl^tif  oErcfjange  anD  lloteg. 

Show.  Rep.  127.  Comb.  45. 
Cat.  Temp.  Holt.  113. 
Rep.  155,  156,  318,  319. 
Ca.(.  Temp.  Holt.  114.  pi.  5. 
iffitor.  343.  pi.  11.  3  <W£. 
70.  pi.  7.  Caf.  Temp.  Holt. 
43.  G?tf?£  392.  Skin.  410. 
pi.  6.  .W^.  133.  Caf  Temp. 
Holt.  116.  pi.  8.  7  Mod.  87. 

126.  pi.  5.  Salk.  283. 
pi.  14.  Caf.  Temp.  Holt.  119. 
pi.  14.  6  Mod.  36,  80.  Salk. 
131.  pi.  17.  6  Mod.  147. 
Caf.  7"*w/>.  Holt.  tzi.  pi.  18. 
12  Mod.  345.  Lord  .foyw. 
742,    743.    Com.  Rep.  76. 

346.  pi.  15.  Comb.  204. 
12  Mod.  36,  193.  Sa/i.  126. 
pi.  4.  12  Mod.  203.  3  Salk. 
68.  pi.  4.  <W/£.  124.  pi.  1. 
Caf.  Temp.  Holt.  114.  pi.  5. 
117.  pi.  IO.  Salk.  127.  pi.  8. 
1 2  Mod.  244,  346,  310,  241. 
Lord  Raym.  442.  Stra.  Sel. 
Caf.  Evid.  4.  12  Mod.  380, 
447,  521.  Caf.  Temp.  Holt. 
120.  pi.  16.  6  Mod.  36.  3 

118.  pi.  1.  Lord. Raym. 
442,  364,  443,  538,  575. 
2  Lord  &3)7».  758.  129. 


pi.  13.  Caf.  Temp.  Holt.  33. 
pi.  6.  7  Med.  87.  2  Lord' 
i?<o)w.  825,  871,  993.  3  Salk. 
69.  pi.  6.    6  Mod.~8o.  Lord 

i?ajmz  744. 

7>z»/.  &//.  122.  pi.  1.  ii 
Mod.  193,  199.  pi.  16.  3 
1 1.8,  pi.  2.  vW/S.  508. 
pi.  3.  Caf.  Temp.  Holt.  122. 
pi.  :.  6  Mod.  26c. 
172.  pi.  4.  Caf.  Temp.  Holt. 
1 48.  pi.  2.  1 1  Mod.  145. 
pi.  2.  Lord  Ray?;:.  335,  346, 
356.    2  hordRaym.  1196. 

&02cmtfj  $ngttff,\  6  Mod.  1 20. 

SV?//f.  243.  pi.  4.  Caf. 
//<?//.   124.  pi.  1.      2  Lord 
Raym.  102S. 

2*2Cacl>  Caf.  Temp.  Holt.  12-. 
pi.  1.  &?/.<■.  140.  2  Lord 
Raym.  820. 

2E$tU!e&  6  Mod.  255.  Caf. 
Temp.  Holt.  128.  pi.  !.  129. 
pi.  2.  7  Mod.  55,  99.  2 
Lord  Raym.  jyz,  804. 

SSuiltrin^.  3^.247.^.1. 

Caf.  Temp.  Holt.  498.  pi.  1. 
Lord  Raym.  392, 7 1  3.  6  Mod,' 
116.  Cat  Temp.  Holt.  £ocv 
pi.  4.  6  Mod.  313.  11  Mod. 
8.   12  Mod.  640." 

2BHta&.  12  Mod.  27c.  <; 
Mod.  438.  Car/£,  482.  Cat 
Temp.  Holt.  431.  pi.  4.  Lord 
Raym,  499,  5  84. 

% 
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c. 


{£3I!pttan*  Lord  Raym.  63?. 

Carrier^  anti  Coalmen*  Skin. 

625.  pi.  20.  Salk.  282.  pi. 
ii.  Caf.  Temp,  Holt.  130, 
pi.  1 .    3  11.    2  Lord 

Raym.  909.  26.  pi.  12. 

Cow.  Rep,  133.  pi.  90.  3 
268.  pi.  4.  Caf.  Temp. 
Holt.  1  3.  pi  14.  131.  pi.  2. 
528.  Lord  Raym.  46,  739. 
2  Lord  Raym.  j$2. 

Cafe.  Gzr/£.  1Q3.  Rep. 
254.  12  Mod.  4,  97,  265, 
334.  Skin.  621.  pi.  16.  Ctfw. 
Rep.  7.  pi.  3  <W-£.  16. 
Cow£.  480.  Carth.  452.  CaC 
Temp.  Holty  10.  15.  pi. 

6.  Lord  Raym.  274,  608, 
392,  264.  Mod.  56.  6  Mod. 

262.  3  Salk.  245.  pi.  9. 
Cat  Temp.  Holt.  497.  3 

10.  11  Mod.  74,  130.  pi. 
10.  257.  pi.  12.  Cat  Temp. 
Holt.  24.  pi.  23.  Lord  Raym' 
102,492,  558.  Salk.  11.  Caf. 

Holt.  1 2.  pi.  12.  Com. 
Rep.  59. 

CeitainDi,  Lord  Raym.  284. 

Certiorari.         200.  pi.  1. 

263.  pi.  5.  Cat  Temp.  Holt. 
184.  pi.  9.  536.  Cow. Rep. 
76.  pi.  50.  Set.  &  Rem. 
221.  pi.  262.  Comb.  391.  12 
Mod.  403,  499,  64.3-  3  Salk. 
79.  pi.  4.  Lord  Raym.  486, 
581.2  Lord  Raym.  836,  938, 
971.  3  Salk.  78.  pi.  1 .  2 
Salk.  ^2.  pi.  3.  542.  pi.  !. 
2  Lord  Raym.  99c,  1  203. 

CljaUenge  of  gju£b$.  3 

81.   pi.  I.    Cai.  Temp.  Holt. 


133.  pi.  1.  134.  12  Mod. 
33S. 

Cfjaplain.  Salk.  161.  3 

389.  pi.  u.  Caf.  Tmp.  Holt. 
137. 

Cfjaritiu   3  &*/X-.  334.  pi.  3. 

1 2  Mod.  3 1 . 

€JjaEter&  12  Mod.  414. 

COurcl).         164.  pi.  2.  Caf. 
7V/»/.         138.  pi.  1 . 
360.    Caf.  Temp.  Holt.  \  39. 
pi.  2.    6  Mod.  180.  3 
88.  pi.  12.    Caf.  Temp.  Holt. 

I4I.    pi.    4.      1  I   Mod  2CI, 

12  Mod.  228.  Lord  Raym. 
512. 

€f)urcljtoartien£.   Carth.  n?, 

393.,.  $  Mod.  325.  Com.''. 
417.  Set.  Sc.  Rem.  218.  pi. 
.2  $7*  Lord  Raym.  138.  6 
Mod.  252.  1  Salk.  87.  pi.  jo. 
Caf.  Temp.  Holt.  599.  pi. 
84.  Set.  &  Rem.  197.  pi. 
240. 

CFenjp.   12  Mod.  452. 
^Tcffaterat   ptomifc.  Lord 

Raym.  224. 

COlferiC^  SW.Rep.7J.  Carth. 
92.  Comb.  143.  Caf.  Temp. 
Holt.  143. 

Commitments  5  Mod.  2r, 

28.  Skin.  598.  c  Mod.  >o, 
81,  84,  416.  Comb.  482.  . 
Set.  &  Rem.  150.  pi.  19.;. 
1 2  Mod.  114.  5  Mod.  320. 
Salk.  349.  pi.  5.  Caf.  Temp. 
Holt.  430.  pi.  3.  Cozn£.  1 3 . 
C  Lord 
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Lord  Raym.  214.  Fortejc.  Rep. 
242. 

Common.  3  Salk.  13,  1 4.  2 

Lord  Raym.  1  230.  Caf.  TVaap. 
i/i?Zf.  147.  Lord  ^^yw.  726, 
731.  11  Mod.  72.  Salk.  169. 
pi.  2.  2  Lord  Raym.  121 3, 
1 01 5.  6  Mod.  1  15.  Caf. 
Temp.  Holt.  174,  pi.  2. 
364. 

COUtpOjltion^Ct  iLoxdRaym. 
967. 

Ccmpounomq  #  clonn.  1 2  Mod. 
602. 

^BonDlttOH.  12  Mod.  183.  Caf. 
Temp.  Holt.  231.  12  Mod. 
4^9.  Lord  Raym.  663.  Cow. 
Rep.  Q9»  171.   pi.  3. 

Caf.  Temp.-  Holt.  29,  96.  pi. 

1.  148.pl.  1.  12  Mod. 503, 
596.    3  «Wi.  95.  pi.  3. 

Confefsion.  W*.  1-3.  pi.  1, 

2.  216.  Caf.  Temp.  Holt. 
149.  pi.  1.  Comb.  379.  3  <W-£. 
I2i.    6  Mod.  8. 

Ccnfyu'iirr?.  6  Mod.  169.  Caf. 
.  Temp.  Htlt.  *  5*t.  pi.  2.  6 
Mod.  185.  Caf.  7Vz*/>  #<?//. 
151.  pi.  3.  2  Lord  Raym. 
1 169.  CW.  Rep.  28.  Comb. 
4^7.  Cartb.  3  £  0 .  Caf.  7" ?w/>. 
/&//.  333,  150.  pi.  1.  193. 
pi.  6.    1 1  Mod.  35.  pi.  31. 

Cowiibfcs?.        669.  pi.  6. 

.  Lord  Raym.  94.  1 2  Mod. 
si 8.  Set. "  &  R.em.  216. 
p{.  2^6.  <W/f.  175.  pi.  2. 
Caf.  Temp.  Holt.  153.  pi.  2. 


Set.  &  Rem.  211.  pi.  251. 
Comb.  446,  447.  Lord  .foyztf. 
736.  Fortefc.Rep.  130.  11 
Mod.  54.  2  Lord  Tfojw. 
1 1 94.  12  Mod.  87,  347. 
Comb.  350.  Caf.  Temp.  Holt. 
187.  pi.  14.  Skin.  635.  pi. 
4.  2&z/£.  502.  pi.  2.  Ccw&. 
416.    Caf.  ifo//.  152. 

pi.  1. 

Contempt.  Lord  Raym.  <;$t^ 
Salk.  176.  Caf.  Temp.  Holt, 
154. 

Contingent  ^emaintiets.  Lord 

Raym.  311. 

Continuance.    12  Mod.  539. 

2  Lord  ifojw.  857.  1 79. 
pi.  8.  Caf.  Temp.  Holt.  156. 
pi.  4. 

Convictions  6  Mod.  17,  33. 
Caf.  Temp.  Holt.  15^  pi. 
1.  Set.  and  Rem.  222. 
pi.  263,  &c.  Salk.  182. 
2  Lord  Raym.  900.  3  SW'f. 
217.  Lord  Raym.  510.  12 
Mod.  329. 

Coparcener^.  Lord  Raym.  726. 

COp);.  Lord  Raym.  253,  731, 
733>  734*  735*  745- 

CopnljolD  <£ttate£.  c^/£. 

•20;.  ^ow.  Rep.  286,  288. 
Caf.  Tmp.  ift//.  159.  Skin. 
29S,  307.  3  Salk.  99.  pi.  1. 
127.  pi.  10.  394.  pi.  1.  12 
Mod.  123.  Caf.  Temp.  Holt. 
161  pi.  4,  5.  12  Mod.  317. 
1 1  ?4od.  53.  pi.  28,  68.  pi. 
1.    94.  pi.  3.    m.  pi.  5. 

Lord 
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Lord  Raym.  551,  726,  735. 
Freem.  495.  3  Mod.  225. 
fc.  Rep.  87.  Salk.  386. 
pi.  1.  Caf.  Temp.  Holt.  158. 
pi.  I.  Comb,  1  19.  Carth.  44, 
4<;.  z  Salk.  6^.  pi.  6.  Caf. 
T'emp.  Holt.  162.  pi.  6.  12 
Mod.  379.  Fortefc.  Rep.  152. 
Lord  Raym.  406. 
pi.  1.     12  Mod.  49.  Caf. 

//o//.  160.  pi.  3.  3  Z^v. 
263,  385,  386.  Lordi&ywz. 
269.  11  Mod.  70,  99.  Caf. 
Temp.  Holt.  166.  pi.  1.  11 
Mod.  199.  pi.  17.  Salk.  188. 
pi.  7.  3  Sa/k.  181.  pi.  1.  2 
Lord  &3>78.  999.  6  Mod.  66. 
Caf.  #0//.     163.  pi. 

Coroner*?*  &w  Rep.  329. 

Salk.  377.  pi.  21.  7  Mod. 
16.  Caf.  Temp.  Holt.  166. 
pi.  1.  167.  pi.  2.  12  Mod. 
22,  493. 

Conations*.    4  Mod.  36. 

Show.  Rep.  280.  6  Mod.  25. 
1 2  Mod.  423,  5159.  11  Mod. 
132.  pi.  11.  Com.  Rep.  85. 
pi.  55.  Lord  Raym.  563.  12 
Mod.  253,  408.  Caf.  Temp. 
Holt.  170.  pi.  5.  171.pl.  7. 
Salk.  192.  pi.  4.  $Salk.  103. 
pi.  4.  Lord  Raym.  681.  5 
Mod.  328.  5  «W<£.  102.  pi. 
3.  237.  pi.  4.  Caf.  TV/??/'. 
Holt.  171.  pi.  6. 

COji^  12  Mod.  6,  46,  325, 
435,  523.  Skin.  363.  pi.  6. 
Caf.  Temp.  Holt.  172.  pi.  1. 
1  1  Mod.  181.  Lord  Raym. 
336,  729.  2  Lord  Raym.  992. 
CW.  Rep.  74. 


Covenant;*.  Salk.  198.  pi.  4. 

Lord  Raym.  3  1 7.    Carth.  439. 

3  340.    pi.   3.  669, 

298.  pi  1.    Lord  Raym.  689. 

Caf.  7>^.  ,78.  pi.  7. 

218.    3  Salk.  108.  pi.  8.  12 

Mod.  1,  54,  73, 74,  400,  41  c, 
441,  554.    Lord  Raym.  318, 

686.    1 1  Mod.  133.  pi.  13. 

179.  pi.  5.  Comb.  318.  Lord 
Raym.  554,  668.  2  Lord 
Raym.  750,  I  126.  Salk.  141. 
pi.  8.  12  Mod.  167,  615, 
pi.  I.  Comb.  424,  466.  Caf. 
Temp.  Holt.  175.  pi.  2.  176. 
pi.  3.  669.  <SWi.  199.  pi. 
5.  Caf.  Temp.  Holt.  176.  pi. 
4.  178.  pi.  8.  Lord  Raym. 
479- 

CotatlirC*    Ctfw£.  402.  Lord 
Raym.  147. 

<£0 Unfetter*     Caf.  Temp.  Holt. 
179. 

Court.  G>z«£.  444,  462.  12 

Mod  144.  Carth.  423.  Salk. 
144,  149.  7  Mod.  4,  5,  6, 
85,  103.  Caf.  Temp.  Holt. 
185.  pi.  12.  Fortefc.  Rep. 
244. 

COUlt  Jpeejj.  Lord  Raym.  736. 
CretUtOr.    Lord  #<?)7».  74^. 

dittoing   1 2  Mod.  336.  11 

Mod.  48.  pi.  17. 

Cufio^  %izWm.  12  Mod.  236. 
Cuffed  (idblogum.  stem.  Rep. 

527- 
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D. 


Table  of  R 
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jjK&mai"?^.  Saik.nS.  pi.  1. 

W  3  Salic  -66  pi.  10.  qMod. 
77.  Caf.  Temp.  Bolt.  192. 
pi.  4.  5  Mod.  394.  3  Salk. 
16.  Cat.  Temp.  Holt.  1  co.  pi. 
I.  193.  pi.  6.  Lord  Raym. 
378.  591;.  pi.  8.  6 

Mod.  153.  Caf.  Temp.  Holt. 
194.   pi.  7.     2  Lord  Raym. 

1 1  38,    1  165.    6  Mod.  197. 

1 2  Mod.  85.  Coot^.  344.  Caf. 
Temp.  Holt.  iqi.  Salk.  25. 
pi.  3.  12  Mod.  208,  384. 
5  Mod.  405.  Carth.  416. 
Lord  Raym.  240.  Skin.  556. 
CrX  i^//.  172.  pi.  2. 
Lord  i2<y<7».  176,  566.  7  Mod. 

■©eatf)  of  pcrfon^.  Caf.  T emp. 

Holt.  195.  12  Mod.  668. 
Carth.  246. 

JDtfbt.  ^w.  Rep.  340.  Carth. 
j  77.  Caf.  TVjw/.  Holt.  37. 
pi.  8.  20c.  12  Mod.  73,74, 
399,  541,  56^.  Lord  Raym. 
287,  679.  Caf.  Temp.  Holt. 
203,  201;.  1 1  Mod.  93.  Caf. 
Temp.  Holt.  19c.  pi.  6.  Lord 
Raym.  278,  472.    7  Mod.  89. 

2  Lord  Raym.  1135. 

<DCCint.  SalLtio.  pi  12.  Caf. 

20 8,  755.  pi.  8. 
Lord  Raym.  593. 

declaration^.  cw£  86.  Salk. 

324.  pi.  2.  Caf.  Temp.  Holt. 
209.  pi.  2.  Lord  Raym.  \oz, 

3  345.  Lord  Raym  706. 
12  lViod.  4. 

©eet$*  Rep.  C9.  CW£. 

77.  Caf.  Temp.  Holt.  211. 
pi.  2.     3  1  j  9.   pi.  2. 


120.  7  Mod.  38.  2  498. 
pi.  5-.  Caf.  Temp.  Holt.  212. 
pi.  4.  6  Mod  217.  Caf. 
Temp.  Holt.  213.  pi.  5.  Salk. 
215.  pi.  2.  Caf  Temp.  Holt. 
a  1  3.  pi.  6.  Co^£.  438,  468. 
Lord  Raym  315,   734,  738. 

*®ztH  tnroIIcD*  3 388. 
d^eMTcaltng*  509.  7 

Mod.  134.  Lordifop;*  583. 

default     Salk  216.  3 

121.  pi  1 .  Lord  Raym.  707. 
Caf.  Temp.  Holt.  217.  pi.  2. 
2  Lord^^>w.  923.  6  Mod.  8. 

173.  pi.  2. 

defeasance*   12  Mod.  222,, 

220,  415.    2  &s7i.  574.  3 
298.  pi  1.    Cat  Temp. 
Holt.  218.    Lord  Raym.  422, 

688. 

defence.  MS  217.  cv/£. 

220.  Caf .Temp.  Holt.  219. 

demurrer*  3       *22>  H1- 

Comb.  306,  323. 

departure*    Caf  fl^/r. 

220  6  Mod.  115.  Salk.  221. 
pi.  2.  222.  pi.  3.  12  Mod. 
54.    Caf.  Temp, Holt.  549.  pi. 

©e»Qfittan?m  Cfjancerp.  Lord 

734,  735. 

deputation  of  2?if&opg*  Lord 

Raym.  541 . 

deputise  Salk.  95.  12  Mod. 
467.  Caf.  Temp.  Holt.  221. 
Lord  JJtvjyw.  658. 

de* 
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SDetamei\    Lord  Raym.  738. 

<Detmue.  12  Mod  92. 

S^efatfe*  Comb.  208.  Cat  Temp. 
Holt.  227.  pi.  5.  Skin.  340. 
pi.  7.  430.  pi  6  Lord  Raym. 
524,506.  11  Mod.  103  Caf. 
Temp.  Holt.  236,  243,  244, 
245,  246.  11  Mod  90.  pi. 
13.  122,  207.  pi.  10.  Salk. 
234.pl  13  237.  Caf  Temp. 
Holt.  281  pi.  1.  12  Mod. 
375.  Lord  Raym.  728,  735. 
Salk.  233,  Com.  Rep.  63. 
Wil.  Rep.  24.  Com  Rep.  83. 
Lord  Rajm.  570.  Wil.  Rep. 
27- 

S^cfcCilt    Shew.  Rep.  93.  3 
129   pi.  7.    &?/£  243. 
pi.  4.    6  Mod.  120.  Caf. 
Temp.  Holt.  124.   pi.  1.  Wil. 
Rep.  63.  pi.  13. 

^imuiuttcn.   1 2  Mod.  536. 
^tftDimouante.   12  Mod.  65. 

Caf.  Temp.  Holt.  255.  pi  1, 
3.  11  Mod.  137.  2  Lord 
Raym.  1 122. 

J^ljyentCt"^  Salk.  168.  Skin. 
574.  pi.  I.  Garth.  396.  Caf. 
Temp  Holt  505.  pi  2.  C?/?i£. 
315,    12  Mod.  67. 

5M&ef&  Salk  248.  pi.  3.  Caf. 
Holt  257.  Lord 
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Caf.  Temp.  Holt.  158.  pi.  1. 
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Mod.  256. 

^UrifmctlOm  Show  Rep.  255. 
Carth.  193.  12  Mod.  4.  3 
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in. 

3jtlfi!Ceg.  12  Mod.  516.  Lord 
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482. 

Ecmtisn  <£ufltom&   12  Mod. 
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429.  pi  4.  Caf.  7° 
Molt.  439.  pi.  8.  2WI431. 
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562.  Lord  Raym.  154,  592. 
Caf.  Temp.  Holt  518.  Salk. 
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$arifTb$0o!f&  n  Mod.  134. 
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Lordifoyw.  738.  2  441. 
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Carth.  422.  2  514. 
Caf.  7t*//>.  Holt.  535.  pi.  2. 
CW.  460.  Caf.  Temp.  Holt. 
5^35.  pi.  3.  2  Lord  .foyw. 
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3  Mod.  271.  Skin.  620. 
pi.  15.  2  473.  pi.  9. 
Caf.  /ft//.  507.  pi.  2. 

2  cWi.  486.  pi.  44.  Carth. 
515.  2  Srf/i.  491.  pi.  55, 
524.  pi.  2.  Set.  &  Rem. 
226,  pi.  268.  Fortef.  Rep. 
511.  Cartb.  464.  Cat  Temp. 
Holt.  §09,  574.  3  <W/£.  260. 
pi.  15.  Set.  &  Rem.  230. 
pi.  271.  12  Mod.  668  2 
Sa/k.  527.  pi.  10.  528,  531. 
ph  17.  2  Lord  Raym.  1011. 
6  Mod.  97,  98.  Caf.  Temp. 
Holt.  580.  2  6V?/i.  532.  pi. 
18.    6  Mod.  213,  214.  2 

532.  pi.  19.  3 
260.  pi.  17.    Set.  &  Rem. 
237.  pi.  279.  Caf.  Temp.  Holt. 
581.   pi.  19.     Fortefc.  Rep. 

322.  2  &»//•.  528.  pi.  12.  3 
tW/e.  259.  pi.  14.  Caf.  Temp. 
Holt.  579.  406.  pi.  I. 
Set.  &  Rem.  242,  145.  pi. 
189.    Caf.  Temp.  Holt.  582. 


pi.  21  Comb  320.  Skin.  557. 
Caf.  Temp.  Holt.  571 .  pi. 
Set.  &  Rem.  161.  pi,  210. 
Comb.  483.  Set  &Rem.  167. 
pi.  212,  183.  pi  226.  2  Sa/k. 
527.  pi.  9.  Set.  &  Rem. 
185.  pi.  227,  237.  pi.  279. 
1 2  Mod.  559.  Caf.  Temp,  Holt. 
572.  pi.  3.  Set  &  Rein.  257. 
pi.  291.  Q?S.Temp.  Holt.  577. 
pi.  12,  14. 

PO'^V  0atl\  Lord  735. 

Poffefrtan.    Lord  Raym.  741. 

poll-Office.  ^  Mod.  456.  *W£. 

17.  pi.  8.  1 1  Mod.  15.  12 
Mod.  477.  Caf.  Temp.  Holt. 
583.    Com.  Rep.  105. 

$)0toet\  12  Mod.  149.  Sail 
537.  pi  I.  Comb.  371.  Caf. 
Temp.  Holt.  414.  pi  5.  Com. 
Rep.  37.  pi.  25.  Lord  Raym. 
269.  Frcem.  507.  pi.  6.2. 
1 2  Mod.  230. 

lattice*        273.  pi.  1. 

"  Cartb.  112.  Caf.  Temp.  Holt. 
614.  pi.  I.     12  Mod.  578. 

p^eacfjing.   12  Mod.  420. 

defence  of  tlje  part?.  1 2  Mod. 
'  431. 

J>;eroijatiiie.  Lord  Ray*.  24. 

Co?nb.  303. 

P2efi7tptron.    12  Mod.  329, 

397.    Lord  Raym.  jz6. 

pjelVntation.  iWl.43.  pi.  1. 

Lord  7?fl)w.  536.  Caf.  "7>//:/>. 
Ho//.  C2.  pi.  1. 
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$nncipal.  n  Mod.  28.  2  Lord 
Raym  843.  7  Mod.  134.  Salk. 
543.  Caf.  Temp.  Holt.  215. 
pi.  3. 

jj^»fonCt$.    Fortefc.  Rep.  244. 
"  "11  Mod.  4.  pi.  19,  12  Mod. 
560. 

J^ifctlegt  of  pcrfoint  ,&f*. 

582.  pi,  2.  Comb.  ^p.  12 
Mod.  »02.  2  544.  pi. 
4.  3  &t/£.  283.  2  Lord  Raym. 
869.  12  Mod.  181.  Caf. 
Temp,  licit.  589.  pi.  5.  Lord 
Raym.  93,  533.  3  *W/e.  399. 
pi.  8  Lord  Raym.  702,  2 
Lord  Raym.  898.  Caf.  7>w/>. 
He//.  5 89.  pi.  7.  12  Mod. 
108,  163.    2  545.  pi. 

8.  Czf.  Temp.  Holt.  58$.  2 
Lord  Raym.  1 173. 

pi.  r  285  pi.  13.  Sim  685. 
12  Mod.  155.  Caf. 
Belt.  590.  pi.  1.  3  Salk.  92. 
284-  pi.  12.  2  Lord  Raym. 
98c.  6  Mod.  75.  Caf.  ftfcp. 
'holt.  $91. 

J^tf&ate.  Lord  732,744, 
'  ~74S- 

-procedendo.  Jfr^fc  Rep.  244. 


1*20*  M: 


fie 


1 2  Mod.  606. 


p:cfiilntion^   2       549-  5 

:  Mod.  450.  7  Mod.  122,  137 
3  2 $9.  pi.  10.  6  Med 
252.  3  07.  pi.  9.  Caf. 
Temp.   -Holt.    599.     pi.  14 


Lord  it/?>7«  59 


12  Mod.  423.  11  Mod.  5. 
Fr£«ft.  511.  pi.  686.  1 2  Mod. 
35.  C«r/£.  271.  12  Mod. 
47,  104.  Caf.  Temp.  Holt. 
593.  pi.  3.  12  Mod.  132. 
Comb.  448.  12  Mod.  138, 
230,  249.  2  Salk.  551.  12 
Mod.  252,  314,  328,  404, 
406.  Caf.  Temp.  Holt.  594. 
pi.  6.  596.  pi.  7.  595.  pi. 
8.  Lord  .Raj?/*.  685,  532, 
711,  453.  11  Mod.  77,  84, 
1 13,  141,  195.  pi.  10,  209. 
Cartb.  360.  Lord  Raym.  59. 
152,  347,  441,  532,  578. 
2  Salk.  550.  Caf.  Temp.  Holt. 
596.  pi.  9.  Lord  ifoyw. 
609,  703.  2  Lord  .ftoy/v. 
756.    2  <SaZ£.  551.  pi.  14. 

2  Lord  ifo)7/z.  809.  2  Salk. 
552.  pi.  15.  Caf.  Temp.  Holt. 
598  7  Mod.  80.  2  Lord 
i?«yw.  835,  991,  1287. 

j^cmffiHp  jMtg£»  7  Mod.  15^. 
See  2W  of  Cjrcfianjje,  &c. 

PpMf*  12  Mod.  521,  526.  2 
<W£.  555.  Comb.  413*.  Lord 
.#ay/».  221. 

Property.  12  Mod.  156.  Lord 
"  Raym.  271,  738,  251,  330. 

3  Salk.  290.  pi.  1.  Com.  Rep. 
34.  pi.  23.  5  Mod.  376. 
12  Mod.  14J,  145.  Cat.  Temp. 
Holt.  60S.    12  Mod.  344. 

Jp:StC|l*    Lord  Raym.  744. 

^£lantum  meruit.  2 

/^^>'  557  l-    Lord  Raym', 

611.  Caf.  7>//:p.  #0//.  609. 
2  Lord  i?<7yw.  1223. 
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4  Mod.  zoo.  CW£.  205,  3 co. 
C^//6.  313.  Caf.  /ft//. 
586. 

#UC  <£jlatt.  1 2  Mod.  192.  2 
«Wi.  562.  Co^.  476.  Caf. 
Temp.  Holt.  610. 

<0uftcmu  &WRep.  353. 

233.  12  Mod.  26,  Caf. 
5T<?«^.  Holt.  522.  pi.  1.  3 
Salk.  7, 

R. 

2^.483.  Caf. 
Temp.  Holt.   509.  Cartk. 
464.    Set.  &Rem.  239.  12 
Mod.  82.    Caf.  Holt. 
579,  522.    Lord  ^jw.  426. 

2  Lord  Raym.  101 1.  6  Mod. 
97.  2  Sa/i.  531.  pi.  17. 
Fortefc.  Rep  215.  Caf.  7>w/>. 
Ho//.  576.  pi.  10.  2  5Wi.  526. 
pi.  6. 

Recognisance,   n  Mod. 

pi.  27.  2O0.  pi.  I.  2  Salk. 
564.  pi.  3.  Cat.  Temp.  Holt. 
612.  pi.  2.  7  Mod.  10.  2 
Lord  ifojw.  966.  12  Mod. 
251. 

$tCC02tS.  12  Mod.  214,  2.57, 
274,  357>  423.  Caf.  Temp. 
Holt.  614.  pi.  4.  Lord  ^)7/r. 
274.  2  Salk.  566.  pi.  5.  567, 
649.  pi.  23.  12  Mod.  1564. 
Caf.  Temp.  Holt.  266.  pi.  9. 
703.  pi.  6. 

Hecate?.  1 2  Mod.  261.  z'SaiL 

569.  Caf.  -  Temp.  Holt.  6 1  <j . 
Lord  Raym.  339,  692.  il 
Mod.  61.  2  Salk.  570.  pi.  6. 

3  «SWi.  135.   Caf.  T emp.  Holt. 


618.  pi.  4.  11  Mod,  2i  r. 
2  <Wi.  676.  pi.  2.  2  Lord 
jR<ay«.  754.  G?/v£.  212.  Caf. 
97^.  Holt.  733.  pI.  3.  737. 
Lord  Raym.  154.  3  «W£  302. 
pi.  1.  Ccmb.  403.  7  Mod. 
21,22.    12  Mod.  512,  513. 

Reference  to  tfje  JiNjIei*.    1 2 

Mod.  431,  565.  2  Lord 
Raym.  789. 

pfgtfter*  Lord  i?^wz.  732,  744, 
745- 

fitkafe*  3  iW.  262.  2 

575.  pi.  4.  Cat  Temp.  Holt. 
621.  pi.  3.  2  Lord  Raym. 
786.  «S#c«k;.  Rep.  46.  Comb. 
124.  G?r//>.  63.  Caf  Temp. 
Holt.  620.  7  Mod.  75.  12 
Mod.  40  f. 

ftematntier.  1 1  Mod.  89.  Caf. 

Temp.  Holt.  624.  11  Mod. 
1 19.  pi.  5,  1 79.  pi.  6, 

2  Salk.  577.  pi.  3.  Caf.  Temp. 
Holt.  561.  pi .  3  7.  3  9  t  . 
pi.  2C.  5  Mod.  143.  Car/£i, 
262.  Caf.  Temp.  Holt.  73c. 
pi.  1.  2  Salk.  675.  pi.  1.  12 
Mod.  39.  Lord  Raym.  6yg. 
Caf  Temp.  Holt.   571.    pi.  2. 

3  «5W<(\  300.  pi.  6.  Lord  Raym. 
314.  Gmb.  Rep.  aG.  2  Salk, 
565.  pi.  2.  C*mJ;,  438,  468. 
12  Mod.  173.  Caf.  Temp. 
Holt.  357.  pi  r.  623.  pi.  1. 
Free??;.  508.    pi.  6S3. 

Utemittitur.  Slow.  Rep.  404. 
3  <W*  109.  pi  9. 

Q2ii.Temp.Holt.  626.  12  Mod. 
73,  74.    Comb*  183. 
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Jiegait&  ii  Mod.  45.  pi.  ic. 

7  Med.  122*  Set.  &.  Rem. 
265. 

Rcpliafctr.  Lord  i>*p2.  390.  1 1 
Mod.  46.  pi.  11. 

itcpleto.  2  <W£  1782.  Lord 
Raym.  613.  12  Mod.  423. 
Caf  Temp.  Holt.  626.  pi.  1. 
6  Mod.  1C2,  103.  2  Lord 
Raym.  1018.  £J  Mod.  76,  77. 
Carth.  362.  595.  pi.  8. 

^//^  206.  Comb.  344.  12 
Mod.  85.  Caf.  7™/>.  ift//. 
igi.  pi.  2.  1 2  Mod.  453. 
Fortefc.  Rep  234,  236.  12 
Mod.  354.  3  356.  pi 
II.  Lord  Raym  59,  70,  633, 
643,  219,  217.  Caf.  Temp, 
Holt.  627.  pi.  2. 

JtefCUC.     3  311.    2  Salk. 

586.  pi.  i,  2,  3.  Lord  Raym. 
446. 

llefritUtton.  1 2  Mod.  423,  268. 
Salk.  260.  pi.  1.     Caf.  7m/'. 

324.  pi.  1.  5  Mod  444. 
Lord  Raym.  440,  482. 

$  etra  n't.   1 2  Mod .  6  5  2 .  Com. 

Rep.  114.  Lord  Raym.  718. 
2  ^.456.  pi.  6. 

Return  of  J©2tt£.  1 2  Mod  4  m, 

423.    Lord Raym.  184. 

Hefcenue*   12  Mod.  249. 

RfGtJ*  3  16,  317.  5  Mod. 
A.6$  Carth.  ai6.  Caf.  Temp. 
Holt.  8.  pi.  8.  Salk.wj.  pi. 
4.    6  Mod.  73.    2&z//£.  595. 
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pi.  5.  12  Mod.  262,  ijidi 
Caf  c7Vw/>.  Ho//.  636.  pi.  3. 
Lord  711.    11  Mod, 

100.  pi.  8.  115.  pi.  2*  Caf. 
Temp  Holt.  353.  pi.  12.  Lord 
Raym.  484.  2  Lord  Raym. 
965. 

0tber£.         3^7.  pi.  4.  6 

Mod.  73.    Lordifo;7ff.  715. 

ilOftfeem  146.  2  Salk. 

6k.  "  Caf.  Temp  Holt.  638. 
pi.  2. 

Roll.    2         565.  pi.  3. 
S. 

Catttial.  1 2  Mod.  42c*  Caf. 
Temp.  Holt.  640,  655.  6 
Mod.  23.    2  Lord  Raym.  959. 

See  ^lanDcr. 

^catonger.   Set.  &  Rem.  287. 
pi.  322. 

&rire  facial.    2  £t&  599.  pi. 

6.  Lord  Raym.  670.  7  Mod. 
50,  64.  Salk  258.  pi.  11. 
3  319.  pi.  1.  Caf.  Temp. 
Holt.  265.  pi.  6.  2<SW/£.  $64. 
pi.  4.  6  Mod.  43.  Caf.  Temp. 
Holt.  612.  pi.  3.  3  Salk.  321. 
pi.  6.  2  Lord  Raym.  854. 
6  Mod.  136,  137,  227.  Caf. 
Tempt  Holt.  180.  2  Salk.  599. 
pi.  5.  Lord  Raym.  393,  49. 
.iXv'//.  565.  pi.  12.  Lord  Raym. 
32c,  532,611.  2  «SW/£.- 439. 
pi.  3.  3  «W.£.  320.  pi.  3.  2 
6Wyf .  6  c  o .  pi .  8 .  L ord  #4978 . 
670. 

teamen.    12  Mod.  408*  409, 
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j&taCcfj  JDanrant.    12  Mod. 
344- 

£>edmnt&  fc.  Rep.  95.  3 
<Wi.  234.  pi.  i,  2.  Caf. 
fe/.  Holt.  641.  pi.  1,  2.  2 
441.  pi.  2.  Caf.  Temp. 
Holt.  64.2.  pi.  3.  Lord  Raym. 
739.     12  Mod.  564. 

Reduce.  12  Mod.  369.  2$«#. 

604.  Lord  Raym.  565.  2 
Lord  Raym.  1222. 

&efj5"iot:su  2  6c6.  pi.  5. 
494.  pi.  61.  6  Mod.  289. 
12  Mod.  ni«  Comb.  353. 
CW;.  198,  366.  Set.  &  Rem. 
133.  pi.  176.  2  Salk.  605. 
pi.  2.  Set.  &  Rem  145.  pi. 
188.  2  Salk.  607.  pi.  6.  Caf. 
Temp.  Holt.  §17.  pi.  17.  Set. 
&  Rem.  173.  pi.  216.  Gw?£. 
418.  Set  &  Rem.  179.  pi. 
221.  Comb.  286.  Set  &  Rem. 
192.  pi.  235.  193.  pi.  236. 
196.  pi.  239.  Comb.  382. 
6  Mod.  87.  Caf.  Temp.  Holt. 
511.  Set.  &  Rem.  219.  pi. 
258,  222.  pi.  265.  2  Salk. 
481.  Caf.  Temp.  Holt.  573. 
Set.  &  Rem.  223.  pi.  266. 
1 1  Mod.  1 36.  pi.  1 .  12  Mod. 
20,  376. 

j&tttlement  of  tlje  poo:.  Lord 

Raym.  41,  394,  513,  395, 
549.  Comb.  285.  Set.  &  Rem. 
153.  pi  zoo,  164.  pi.  211, 
166.  Ccmb.  478.  2  «SW/K 
494.  pi.  6i.  606.  pi.  5.  6 
Mod.  287.  Caf  Temp.  Holt. 
51 !.  Set.  &  Rem.  170.  pi. 
215.  Carth  ;  O.  12  Mod. 
132.    Fortcfc.  Rep.  214.  5 


Mod.  32?.  Comb.  443.  Set. 
&  Rem.  178.  pi.  220.  Comb. 
410.  5  Mod.  330.  Carth. 
396.  Set.  &  Rem.  180.  pi. 
222.  Comb.  218.  Set  &Rem. 
204.  pi.  244.  Cc>/^.  208. 
Carth.  279.  Set.  &  Rem.  207. 
pi.  246.  Fortefc.  Rep.  31  i„ 
2  524.   pi.  4.  Set  & 

Rem  226.  pi.  269.  Lord 
Raym.  394,  425.  5  Mod. 
416.  Set.  &  Rem.  229.  pL 
270.  2  «W/6.  526,  527.  3 
260.  pi.  15.  Caf.  Temp. 
Holt.  577.  pi.  14.  12  Mod. 
668.  Ctf;/z£  445.  Set  &  Rem. 
178.  pi.  220.  Fortefc.  Rep. 
308,  309,312,  313,314,315. 
2  Salk.  524.  pi.  4.  525.  Set. 
&  Rem.  2:6.  pi.  26P,  269. 

1 1  Mod.  204.  2  Salk.  528. 
pi.  12.  3  Sa/£.  25Q.  pi.  14. 
Caf.  Temp.  Holt.  579.  Set.  8c 
Rem.  242,  250.  pi.  287, 
Comb.  364,  580.  Set.  &  Rem. 
253.  pi.  29c. 

&e&ei%    12  Mod.  33 t.  Caf. 
Temp.  Holt.  643. 

^fjcriffs?.  5  Mod.  438.  Lord 
Raym.  497.  Carth.  482.  12 
Mod.  270.  Caf.  7Vz»/. 
43 1.  pi.  4.  6  Mod.  1 54.  3 
SWi.  149.  pi.  3.  6  Mod.  zqc. 
4  Mod.  269.  j 68.  Si/*. 
C 74.  Carth.  306.  2  fW.  24^. 
Lord  Raym.  2Q.     Comb.  315. 

12  Mod.  67.  Caf.  Holt. 
505.  pi.  2.  1  2  Mod.  7  6,  23c, 
527.  Lord  Raym  733,  736. 
Com.  Rep.  133.  2  Lord  Raym. 
906.  12  Med.  412.  Caf. 
Temp.  Holt.  645. 
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&?jeClWSlH*&«  ii  Mod.  237. 
pi.  1 2. 

^ijip*  Show.  Rep.  13,  30,  104, 
179.  Comb.  1  10.  Carth.  27. 
Skin.  278.  pi.  1.  Comb.  117. 
C*r/£.  65.  Caf.  He//. 
649.  33.   pi.  5.  Caf 

Temp.  Holt.  48.  pi.  3.  3  Saik. 

^fj!p^€arpentcr.  Lord 
741. 

&fy$££WsL  Lord  732, 
745- 

Atan  cfllanuaL  12  Mod. 
607. 

Aimtmp*  1 2  Mod  .258.  Saik. 

1  35.  "  Cartb.  48$.  7  Mod. 
57,  117.  «;  Mod.  434,  435, 
436.    Lord  Raym.  447. 

^fanticr.  2  &#.  697.  pi.  1. 

2  Lordi^^w.  1029.  6  Mod. 
129.  3  <W<£.  190.  pi.  16. 
Caf.  Temp.  Holt.  654.  pi.  3. 
2  698.  pi.  2.  7  Mod. 
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6  Mod.  23.  2  Lord  Raym. 
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Raym.  1085,  1 215. 
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T. 
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Lord  101.  Caf. 
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